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MEMORIAL DAY. 

AN ADDRESS DELIVERED MAY 30, 1884, AT KEENE, 

N. H., BEFORE JOHN SEDGWICK POST No. 4, 

GRAND ARMY OP THE REPUBLIC. 



Not long ago I heard a young man ask why people still 
kept up Memorial Day, and it set me thinking of the 
answer. Not the answer that you and I should give to 
each other, — not the expression of those feelings that, so 
long as you and I live, will make this day sacred to mem- 
ories of love and grief and heroic youth, — but an answer 
which should command the assent of those who do not 
share our memories, and in which we of the North and 
our brethren of the South could join in perfect accord. 

So far as this last is concerned, to be sure, there is no 
trouble. The soldiers who were doing their best to kill 
one another felt less of personal hostility, I am very certain, 
than some who were not imperilled by their mutual endeav- 
ors. I have heard more than one of those who had been 
gallant and distinguished ofScers on the Confederate side 
say that they had had no such feeling. I know that I and 
those whom I knew best had not. We believed that it 
was most desirable that the North should win; we be- 
lieved in the principle that the Union is indissoluble ; we, 
or many of us at least, also believed that the conflict was 
inevitable, and that slavery had lasted long enough. But 
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2 MEMORIAL DAY. 

we equally believed that those who stood against us held 
just as sacred convictions that were the opposite of ours, 
and we respected them as every man with a heart must 
respect those who give all for their belief. The experience 
of battle soon taught its lesson even to those who came 
into the field more bitterly disposed. You could not 
stand up day after day in those indecisive contests where 
overwhelming victory was impossible because neither side 
would run as they ought when beaten, without getting at 
last something of the same brotherhood for the enemy 
that the north pole of a magnet has for the south, — each 
working in an opposite sense to the other, but each un- 
able to get along without the other. As it was then, it is 
now. The soldiers of the war need no explanations ; they 
can join in commemorating a soldier's death with feelings 
not different in kind, whether he fell toward them or by 
their side. 

But Memorial Day may and ought to have a meaning 
also for those who do not share our memories. When men 
have instinctively agreed to celebrate an anniversary, it will 
be found that there is some thought or feeling behind it 
which IS too large to be dependent upon associations alone. 
The Fourth of July, for instance, has still its serious aspect, 
although we no longer should think of rejoicing like chil- 
dren that we have escaped from an outgrown control, al- 
though we have achieved not only our national but our 
moral independence and know it far too profoundly to 
make a talk about it, and although an Englishman can join 
in the celebration without a scruple. For, stripped of the 
temporary associations which gave rise to it, it is now the 
moment when by common consent we pause to become 
conscious of our national life and to rejoice in it, to recall 



MEMORIAL DAY. 3 

what our country has done for each of us, and to ask our- 
selves what we can do for our country in return. 

So to the indiflferent inquirer who asks why Memorial 
Day is still kept up we may answer, It celebrates and sol- 
emnly reaffirms from year to year a national act of enthusi- 
asm and faith. It embodies in the most impressive form 
our belief that to act with enthusiasm and faith is the. cour 
dition of acting greatly. To fight out a war, you must be- 
lieve something and want something with all your might. 
So must you do to carry anything else to an end worth 
reaching. More than that, you must be willing to com- 
mit yourself to a course, perhaps a long and hard one, 
without being able to foresee exactly where you will come 
out. All that is required of you is that you should go 
somewhither as hard as ever you can. The rest belongs 
to fate. One may fall, — at the beginning of the charge 
or at the top of the earthworks ; but in no other way can 
he reach the rewards of victory. 

When it was felt so deeply as it was on both sides that 
a man ought to take part in the war unless some con- 
scientious scruple or strong practical reason made it im- 
possible, was that feeling simply the requirement of a local 
majority that their neighbors should agree with them ? I 
think not : I think the feeling was right, — in the South as 
in the North. I think that, as life is action and passion, it 
is required of a man that he should share the passion and 
action of his time at peril of being judged not to have 
lived. 

If this be so, the use of this day is obAaous. It is true 
that I cannot argue a man into a desire. If he says to 
me, Why should I wish to know the secrets of philoso- 
phy ? Why seek to decipher the hidden laws of creation 
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that are graven upon the tablets of the rocks, or to un- 
ravel the history of civilization that is woven in the tissue 
of our jurisprudence, or to do any great work, either of 
speculation or of practical affairs ? I cannot answer him ; 
or at least my answer is as little worth making for any 
eftect it will have upon his wishes as if he asked why 
should I eat this, or drink that. You must begin by 
wanting to. But although desire cannot be imparted by 
argument, it can be by contagion. Feeling begets feeling, 
and great feeling begets great feeling. We can hardly 
share the emotions that make this day to us the most 
sacred day of the year, and embody them in ceremonial 
pomp, without in some degree imparting them to those 
who come after us. I believe from the bottom of my 
heart that our memorial halls and statues and tablets, 
the tattered flags of our regiments gathered in the State- 
houses, and this day with its funeral march and decorated 
graves, are worth more to our young men by way of 
chastening and inspiration than the monuments of another 
hundred years of peaceful life could be. 

But even if I am wrong, even if those who come after 
us are to forget all that we hold dear, and the future is to 
teach and kindle its children in ways as yet unrevealed, it 
is enough for us that to us this day is dear and sacred. 

Accidents may call up the events of the war. You see 
a battery of guns go by at a trot, and for a moment you 
are back at White Oak Swamp, or Antietam, or on the 
Jerusalem Road. You hear a few shots fired in the dis- 
tance, and for an instant your heart stops as you say to 
yourself, The skirmishers are at it, and listen for the long 
roll of fire from the main line. You meet an old comrade 
after many years of absence ; he recalls the moment when 
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you were nearly surrounded by the enemy, and again there 
comes up to you that swift and cunning thinking on which 
once hung life or freedom, — Shall I stand the best chance 
if I try the pistol or the sabre on that man who means 
to stop me ? Will he get his carbine free before I reach 
him, or can I kill him first ? These and the thousand 
other events we have known are called up, I say, by ac- 
cident, and, apart from accident, they lie forgotten. 

But as surely as this day comes round we are in the 
presence of the dead. For one hour, twice a year at least, 
— at the regimental dinner, where the ghosts sit at table 
more numerous than the living, and on this day when 
we decorate their graves, — the dead come back and live 
with us. 

I see them now, more than I can number, as once I saw 
them on this earth. They are the same bright figures, or 
their counterparts, that come also before your eyes ; and 
when I speak of those who were my brothers, the same 
words describe yours. 

I see a fair-haired lad, a lieutenant, and a captain on 
whom life had begun somewhat to tell, but still young, sit- 
ting by the long mess-table in camp before the regiment 
left the State, and wondering how many of those who 
gathered in our tent could hope to see the end of what 
was then beginning. For neither of them was that destiny 
reserved. I remember, as I awoke from my first long 
stupor in the hospital after the battle of Ball's Blufl", I 
heard the doctor say, "He was a beautiful boy," and I 
knew that one of those two speakers was no more. The 
other, after passing harmless through all the previous bat- 
tles, went into Fredericksburg with strange premonition 
of the end, and there met his fate. 
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I see another youthful lieutenant as I saw him in the 
Seven Days, when I looked down the line at Glendale. 
The officers were at the head of their companies. The 
advance was beginning. We caught each other's eye and 
saluted. When next I looked, he was gone. 

I see the brother of the last, — the flame of genius and 
daring in his face, — as he rode before us into the wood 
of Antietam, out of which came only dead and deadly 
wounded men. So, a little later, he rode to his death at 
the head of his cavalry in the Valley. 

In the portraits of some of those who fell in the civil 
wars of England, Vandyke has fixed on canvas the type of 
those who stand before my memory. Young and gracious 
figures, somewhat remote and proud, but with a melancholy 
and sweet kindness. There is upon their faces the shadow 
of approaching fate, and the glory of generous acceptance 
of it. I may say of them, as I once heard it said of two 
Frenchmen, relics of the ancien regime, " They were very 
gentle. They cared nothing for their lives." High breed- 
ing, romantic chivalry — we who have seen these men can 
never believe that the power of money or the enervation of 
pleasure has put an end to them. We know that life may 
still be lifted into poetry and lit with spiritual charm. 

But the men not less, perhaps even more, characteristic 
of New England, were the Puritans of our day. For the 
Puritan still lives in New England, thank God ! and will 
live there so long as New England lives and keeps her old 
renown. New England is not dead yet. She still is 
mother of a race of conquerors, — stern men, little given to 
the expression of their feelings, sometimes careless of the 
graces, but fertile, tenacious, and knowing only duty. 
Each of you, as I do, thinks of a hundred such that he has 
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known. I see one — grandson of a hard rider of the Rev- 
olution and bearer of his historic name — who was with 
us at Fair Oaks, and afterwards for five days and nights in 
front of the enemy the only sleep that he would take was 
what he could snatch sitting erect in his uniform and rest- 
ing his back against a hut. He fell at Gettysburg. 

His brother, a surgeon, who rode, as our surgeons so 
often did, wherever the troops would go, I saw kneeling 
in ministration to a wounded man just in rear of our line 
at Antietam, his horse's bridle round his arm, — the next 
moment his ministrations were ended. His senior asso- 
ciate survived all the wounds and perils of the war, but, 
not yet through with duty as he understood it, fell in 
helping the helpless poor who were dying of cholera in 
a Western city. 

I see another quiet figure, of virtuous life and silent 
ways, not much heard of until our left was turned at 
Petersburg. He was in command of the regiment as 
he saw our comrades driven in. He threw back his 
left wing, and the advancing tide of defeat was shattered 
against his iron wall. He saved an army corps from dis- 
aster, and then a round shot ended all for him. 

There is one who on this day is always present to my 
mind. He entered the army at nineteen, a second lieu- 
tenant. In the Wilderness, already at the head of his 
regiment, he fell, using the moment that was left him of 
life to give all his little fortune to his soldiers. I saw 
him in camp, on the march, in action. I crossed debatable 
land with him when we were rejoining the army together. 
I observed him in every kind of duty, and never in all the 
time that I knew him did I see him fail to choose that 
alternative of conduct which was most disagreeable to him- 
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self. He was indeed a Puritan in all his virtues, without 
the Puritan austerity ; for, when duty was at an end, he 
who had been the master and leader became the chosen 
companion in every pleasure that a man might honestly 
enjoy. In action he was sublime. His few surviving 
companions will never forget the awful spectacle of his 
advance alone with his company in the streets of Fred- 
ericksburg. In less than sixty seconds he would become 
the focus of a hidden and annihilating fire from a semi- 
circle of houses. His first platoon had vanished under it 
in an instant, ten men falling dead by his side. He had 
quietly turned back to where the other half of his company 
was waiting, had given the order, " Second platoon, for- 
ward ! " and was again moving on, in obedience to superior 
command, to certain and useless death, when the order he 
was obeying was countermanded. The end was distant 
only a few seconds ; but if you had seen him with his 
indifferent carriage, and sword swinging from his finger 
like a cane, you never would have suspected that he was 
doing more than conducting a company drill on the camp 
parade ground. He was little more than a boy, but the 
grizzled corps commanders knew and admired him ; and 
for us, who not only admired, but loved, his death seemed 
to end a portion of our life also. 

There is one grave and commanding presence that you 
all would recognize, for his life has become a part of our 
common history. Who does not remember the leader of 
the assault at the mine of Petersburg ? The solitary horse- 
man in front of Port Hudson, whom a foeman worthy of 
him bade his soldiers spare, from love and admiration of 
such gallant bearing ? Who does not still hear the echo 
of those eloquent lips after the war, teaching reconciliation 
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and peace ? I may not do more than allude to his death, 
fit ending of his life. All that the world has a right to 
know has been told by a beloved friend in a book wherein 
friendship has found no need to exaggerate facts that 
speak for themselves. I knew him, and I may even 
say I knew him well ; yet, until that book appeared, I had 
not known the governing motive of his soul. I had ad- 
mired him as a hero. When I read, I learned to revere 
him as a saint. His strength was not in honor alone, but 
in religion ; and those who do not share his creed must 
see that it was on the wings of religious faith that he 
mounted above even valiant deeds into an empyrean of 
ideal life. 

I have spoken of some of the men who were near to me 
among others very near and dear, not because their lives 
have become historic, but because their lives are the type 
of what every soldier has known and seen in his own com- 
pany. In the great democracy of self-devotion private and 
general stand side by side. Unmarshalled save by their 
own deeds, the armies of the dead sweep before us, 
" wearing their wounds like stars.'' It is not because the 
men whom I have mentioned were my friends that I have 
spoken of them, but, I repeat, because they are types. I 
speak of those whom I have seen. But you all have 
known such ; you, too, remember ! 

It is not of the dead alone that we think on this day. 
There are those still living whose sex forbade them to 
offer their lives, but who gave instead their happiness. 
Which of us has not been lifted above himself by the sight 
of one of those lovely, lonely women, around whom the 
wand of sorrow has traced its excluding circle, — set apart, 
even when surrounded by loving friends who would fain 



10 MEMORIAL DAY. 

bring back joy to their lives? I think of one whom 
the poor of a great city know as their benefactress and 
friend. I think of one who has lived not less greatly in 
the midst of her children, to whom she has taught such 
lessons as may not be heard elsewhere from mortal lips. 
The story of these and of their sisters we must pass in 
reverent silence. All that may be said has been said by 
one of their own sex : — 

" But when the days of golden dreams had perished, 
And even despair was powerless to destroy ; 
Then did I learn how existence could be cherished, 
Strengthened, and fed without the aid of joy. 

" Then did I check the tears of useless passion, 
Weaned my young soul from yearning after thine 
Sternly denied its burning wish to hasten 
Down to that tomb already more than mine." 

Comrades, some of the associations of this day are not 
only triumphant, but joyful. Not all of those with whom 
we once stood shoulder to shoulder — not all of those 
whom we once loved and revered — are gone. On this 
day we still meet our companions in the freezing winter 
bivouacs and in those dreadful summer inarches where 
every faculty of the soul seemed to depart one after 
another, leaving only a dumb animal power to set the 
teeth and to persist, — a blind belief that somewhere 
and at last there was rest and water. On this day, at 
least, we still meet and rejoice in the closest tie which is 
possible between men, — a tie which suflFering has made 
indissoluble for better, for worse. 

When we meet thus, when we do honor to the dead in 
terms that must sometimes embrace the living, we do not 
deceive ourselves. We attribute no special merit to a man 
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for having served when all were serving. We know that, 
if the armies of our war did anything worth remembering, 
the credit belongs not mainly to- the individuals who did 
it, but to average human nature. We also know very well 
that we cannot live in associations with the past alone, 
and we admit that, if we would be worthy of the past, we 
must find new fields for action or thought, and make for 
ourselves new careers. 

But, nevertheless, the generation that carried on the 
war has been set apart by its experience. Through our 
great good fortune, in our youth our hearts were touched 
with fu'e. It was given to us to learn at the outset that 
life is a profound and passionate thing. While we are 
permitted to scorn nothing but indifference, and do not 
pretend to undervalue the worldly rewards of ambition, 
we have seen with our own eyes, beyond and above the 
gold fields, the snowy heights of honor, and it is for us to 
bear the report to those who come after us. But, above 
all, we have learned that whether a man accepts from 
Fortune her spade, and will look downward and dig, or 
from Aspiration her axe and cord, and will scale the ice, 
the one and only success which it is his to command is 
to bring to his work a mighty heart. 

Such hearts — ah me, how many ! — were stilled twenty 
years ago ; and to us who remain behind is left this day 
of memories. Every year, — in the full tide of spring, at 
the height of the symphony of flowers and love and life, — 
there comes a pause, and through the silence we hear the 
lonely pipe of death. Year after year lovers wandering 
under the apple boughs and through the clover and deep 
grass are surprised with sudden tears as they see black 
veiled figures stealing through the morning to a soldier's 
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grave. Year after year the comrades of the dead follow, 
with public honor, procession and commemorative flags 
and funeral march, — honor and grief from us who stand 
almost alone, and have seen the best and noblest of our 
generation pass away. 

But grief is not the end of all, I seem to hear the 
funeral march become a paean. I see beyond the forest 
the moving banners of a hidden column. Our dead 
brothers still live for us, and bid us think of life, not 
death, — of life to which in their youth they lent the pas- 
sion and glory of the spring. As I listen, the great chorus 
of life and joy begins again, and amid the awful orchestra 
of seen and unseen powers and destinies of good and 
evil our trumpets sound once more a note of daring, 
hope, and will. 



HARVARD COLLEGE IN THE WAR. 

ANSWER TO A TOAST AT HARVARD UNIVERSITY 

COMMENCEMENT, JUNE 25, 1884. 



Mr. President and Gentlemen of the Alumni : — 

Another day than this has been consecrated to the 
memories of the war. On that day we think not of the 
children of the University or the city, hardly even of 
the children whom the State has lost, but of a mighty 
brotherhood whose parent was our common country. 
To-day the College is the centre of all our feeling, and if 
we refer to the war it is in connection with the College, 
and not for its own sake, that we do so. What, then, did 
the College do to justify our speaking of the war now ? 
She sent a few gentlemen into the field, who died there 
becomingly. I know of nothing more. The great forces 
which insured the North success would have been at 
work even if those men had been absent. Our means 
of raising money and troops would not have been less, I 
dare say. The great qualities of the race, too, would still 
have been there. The greatest qualities, after all, are 
those of a man, not those of a gentleman, and neither 
North nor South needed colleges to learn them. And 
yet — and yet I think we all feel that to us at least the 
war would seem less beautiful and inspiring if those few 
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gentlemen had not died as they did. Look at yonder 
portrait and yonder bust, and tell me if stories such as 
they commemorate do not add a glory to the bare fact 
that the strongest legions prevailed. So it has been since 
wars began. After history has done its best to fix men's 
thoughts upon strategy and finance, their eyes have turned 
and rested on some single romantic figure, — some Sidney, 
some Falkland, some Wolfe, some Montcalm, some Shaw. 
This is that little touch of the superfluous which is neces- 
sary. Necessary as art is necessary, and knowledge which 
serves no mechanical end. Superfluous only as glory is 
superfluous, or a bit of red ribbon that a man would die 
to win. 

It has been one merit of Harvard College that it has 
never quite sunk to believing that its only function was to 
carry a body of specialists through the first stage of their 
preparation. About these halls there has always been an 
aroma of high feeling, not to be found or lost in science 
or Greek, — not to be fixed, yet all-pervading. And the 
warrant of Harvard College for writing the names of its 
dead graduates upon its tablets is not in the mathematics, 
the chemistry, the political economy, which it taught them, 
but that in ways not to be discovered, by traditions not 
to be written down, it helped men of lofty natures to 
make good their faculties. I hope and I believe that it 
long will give such help to its children. I hope and I 
believe that, long after we and our tears for the dead 
have been forgotten, this monument to their memory 
still will give such help to generations to whom it is 
only a symbol, — a symbol of man's destiny and power 
for duty, but a symbol also of that something more 
by which duty is swallowed up in generosity, that some- 
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thing more which led men like Shaw to toss life and 
hope like a flower before the feet of their country and 
their cause. 

Note. — The portrait referred to is that of Colonel Robert 
Gould Setaw, killed at Fort Wagner, South Carolina, July 18, 
1863, in command of the Fifty-fourth Massachusetts Regiment 
(colored). 

The bust is that of Brigadier-General Charles Russell Low- 
ell, died, October 20, 1864, of wounds received at Cedar Creek, 
Virginia, October 19. 



THE LAW. 

SUFFOLK BAR ASSOCIATION DINNER, 
FEBRUARY 5, 1885. 



Mr. Chaikman and Gentlemen of the Bar: — 

The Court and the Bar are too old acquaintances to 
speak much to each other of themselves, or of their mu- 
tual relations. I hope I may say we are too old friends to 
need to do it. If you did not believe it already, it would 
be useless for me to affirm that, in the judges' half of our 
common work, the will at least is not wanting to do every 
duty of their noble office ; that every interest, every fac- 
ulty, every energy, almost every waking hour, is filled 
vrith their work ; that they give their lives to it, more than 
which they cannot do. But if not of the Bench, shall I 
speak of the Bar ? Shall I ask what a court would be, 
unaided ? The law is made by the Bar, even more than 
by the Bench ; yet do I need to speak of the learning and 
varied gifts that have given the bar of this State a repu- 
tation throughout the whole domain of the common law ? 
I think I need not, nor of its high aiid scrupulous honor. 
The world has its fling at lawyers sometimes, but its very 
denial is an admission. It feels, what I believe to be the 
truth, that of all secular professions this has the highest 
standards. 

And what a profession it is ! No doubt everything is 
interesting when it is understood and seen in its counec- 
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tion with the rest of things. Every calling is great when 
greatly pursued. But what other gives such scope to 
realize the spontaneous energy of one's soul? In what 
other does one plunge so deep in the stream of life, — so 
share its passions, its battles, its despair, its triumphs, 
both as witness and actor ? 

But that is not all. What a subject is this in which we 
are united, — this abstraction called the Law, wherein, as 
in a magic mirror, we see reflected, not only our own lives, 
but the lives of all men that have been ! When I think 
on this majestic theme, my eyes dazzle. If we are to 
speak of the law as our mistress, we who are here know 
that she is a mistress only to be wooed with sustained 
and lonely passion, — only to be won by straining all the 
faculties by which man is likest to a god. Those who, 
having begun the pursuit, turn away uncharmed, do so 
either because they have not been vouchsafed the sight of 
her divine figure, or because they have not the heart for 
so great a struggle. To the lover of the law, how small 
a thing seem the novelist's tales ot the loves and fates of 
Daphnis and Chloe ! How pale a phantom even the 
Circe of poetry, transforming mankind with intoxicating 
dreams of fiery ether, and the foam of summer seas, and 
glowing greensward, and the white arms of women ! For 
him no less a history will suffice than that of the moral 
life of his race. For him every text that he deciphers, 
every doubt that he resolves, adds a new feature to the 
unfolding panorama of man's destiny upon this earth. 
Nor will his task be done until, by the farthest stretch of 
human imagination, he has seen as with his eyes the birth 
and growth of society, and by the farthest stretch of rea- 
son he has understood the philosophy of its being. When 

2 
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I think thus of the law, I see a princess mightier than 
she who once wrought at Bayeux, eternally weaving into 
her web dim figures of the ever-lengthening past, — figures 
too dim to be noticed by the idle, too symbolic to be inter- 
preted except by her pupils, but to the discerning eye dis- 
closing every painful step and every world-shaking contest 
by which mankind has worked and fought its way from 
savage isolation to organic social life. 

But we who are here know the Law even better in an- 
other aspect. We see her daily, not as anthropologists, 
not as students and philosophers, but as actors in a drama 
of which she is the providence and overruling power. 
When I think of the Law as we know her in the court- 
house and the market, she seems to me a woman sitting 
by the wayside, beneath whose overshadowing hood every 
man shall see the countenance of his deserts or needs. 
The timid and overborne gain heart from her protecting 
smile. Fair combatants, manfully standing to their rights, 
see her keeping the lists with the stern and discriminating 
eye of even justice. The wretch who has defied her most 
sacred commands, and has thought to creep through ways 
where she was not, finds that his path ends with her, and 
beholds beneath her hood the inexorable face of death. 

Gentlemen, I shall say no more. This is not the mo- 
ment for disquisitions. But when for the first time I 
was called to speak on such an occasion as this, the only 
thought that could come into my mind, the only feeling 
that could fill my heart, the only words that could spring 
to my lips, were a hymn to her in whose name we are met 
here to-niglit, — to our mistress, the Law. 



THE PURITAN. 

250th anniversary OF THE FIRST CHURCH IN 
CAMBRIDGE, FEBRUARY 12, 1886. 



Mk. Chairman and Gentlemen: — 

Six hundred years ago a knight went forth to fight for 
the cross in Palestine. He fought his battles, returned, 
died among his friends, and his effigy, cut in alabaster or 
cast in bronze, was set upon his tomb in the Temple or the 
Abbey. Already he was greater than he had been in life. 
While he lived, hundreds as good as he fell beneath the 
walls of Ascalon, or sank in the sands of the desert and 
were forgotten. But in his monument, the knight became 
the type of chivalry and the church militant. What was 
particular to him and individual had passed from sight, 
and the universal alone remained. Six bundled years 
have gone by, and his history, perhaps his very name, has 
been forgotten. His cause has ceased to move. The 
tumultuous tide in which he was an atom is still. And 
yet to-day he is greater than ever before. He is no longer 
a man, or even the type of a class of men, however great. 
He has become a symbol of the whole mysterious past, — 
of all the dead passion of his race. His monument is 
the emblem of tradition, the text of national honor, the 
torch of all high aspiration through all time. 

Two hundred and fifty years ago a few devout men 
founded the First Church of Cambridge. While they 
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lived, I doubt not, hundreds as good as they fell under 
Fairfax at Marston Moor, or under Cromwell at Naseby, 
or lived and died quietly in England and were forgotten. 
Yet if the only monuments of those founders were mythic 
bronzes, such as stand upon the Common and the Delta, — 
if they were only the lichened slates in yonder church- 
yard, — how much greater are they now than they were 
in life ! Time, the purifier, has burned away what was 
particular to them and individual, and has left only the 
type of courage, constancy, devotion, — the august figure 
of the Puritan. 

Time still burns. Perhaps the type of the Puritan 
must pass away, as that of the Crusader has done. But 
the founders of this parish are commemorated, not in 
bronze or alabaster, but in living monuments. One is 
Harvard College. The other is mightier still. These men 
and their fellows planted a congregational church, from 
which grew a democratic state. They planted something 
mightier even than institutions. Whether they knew it 
or not, they planted the democratic spirit in the heart of 
man. It ip to them we owe the deepest cause we have to 
love our country, — that instinct, that spark that makes 
the American unable to meet his fellow man otherwise 
than simply as a man, eye to eye, hand to hand, and foot 
to foot, wrestling naked on the sand. When the citizens 
of Cambridge forget that they too tread a sacred soil, 
that Massachusetts also has its tradition^, which grow 
more venerable and inspiring as they fade, — when Har- 
vard College is no longer dedicated to truth, and America 
to democratic freedom, — then perhaps, but not till then, 
will the blood of the martyrs be swallowed in the sand, 
and the Puritan have lived in vain. Until that time 
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he will grow greater, even after he has vanished from 
our view. 

The political children of Thomas Shepard we surely are. 
We are not all his spiritual children. New England has 
welcomed and still welcomes to her harbors many who 
are not the Puritan's descendants, and his descendants 
have learned other ways and other thoughts than those 
in which he lived and for which he was ready to die. 
I confess that my own interest in those thoughts is chiefly 
filial ; that it seems to me that the great currents of the 
world's life ran in other channels, and that the future lay 
in the heads of Bacon and Hobbes and Descartes, rather 
even than in that of John Milton. I think that the some- 
what isolated thread of our intellectual and spiritual life 
is rejoining the main stream, and that hereafter all coun- 
tries more and more will draw from common springs. 

But even if we are not all of us the spiritual children 
of Thomas Shepard, even if our mode of expressing our 
wonder, our awful fear, our abiding trust in face of life 
and death and the unfathomable world has changed, yet 
at this day, even now, we New Englanders are still 
leavened with the Puritan ferment. Our doctrines may 
have changed, but the cold Puritan passion is still here. 
And of many a man who now hears me, whether a mem- 
ber of his church or not, it may be said, as it was said 
of Thomas Shepard by Cotton Mather, " So the charac- 
ter of his daily conversation was a trembling walk with 
God." 

Note. — Thomas Shepard was the first minister of the First 
Church in Cambridge. My grandfather, Rev. Abiel Holmes, was 
minister of it in his day. 



THE PROFESSION OF THE LAW. 

CONCLUSION OF A LECTURE DELIVERED TO UN- 
DERGRADUATES OF HARVARD UNIVERSITY, 
ON FEBRUARY 17, 1886. 



And now, perhaps, I ought to have done. But I know 
that some spirit of fire will feel that his main question has 
not been answered. He will ask, What is all this to my 
soul ? You do not bid me sell my birthright for a mess 
of pottage; what have you said to show that I can reach 
my own spiritual possibilities through such a door as this ? 
How can the laborious study of a dry and technical sys- 
tem, the greedy watch for clients and practice of shop- 
keepers' arts, the mannerless conflicts over often sordid 
interests, make out a life? Gentlemen, I admit at once 
that these questions are not futile, that they may prove 
unanswerable, that they have often seemed to me un- 
answerable. And yet I believe there is an answer. They 
are the same questions that meet you in any form of prac- 
tical life. If a man has the soul of Sancho Panza, the 
world to him will be Sancho Panza's world ; but if he has 
the soul of an idealist, he will make — I do not say find — 
his world ideal. Of course, the law is not the place for 
the artist or the poet. The law is the calling of thinkers. 
But to those who believe with me that not the least god- 
like of man's activities is the large survey of causes, that 
to know is not less than to feel, I say — and I say no 
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longer with any doubt — that a man may live greatly in 
the law as well as elsewhere ; that there as well as else- 
where his thought may find its unity in an infinite per- 
spective ; that there as well as elsewhere he may wreak 
himself upon life, may drink the bitter cup of heroism, 
may wear his heart out after the unattainable. All that 
life offers any man from which to start his thinking or his 
striving is a fact. And if this universe is one universe, if 
it is so far thinkable that you can pass in reason from one 
part of it to another, it does not matter very nmch what 
that fact is. For every fact leads to every other by the 
path of the air. Only men do not yet see how, always. 
And your business as thinkers is to make plainer the way 
from some thing to the whole of things ; to show the ra- 
tional connection between your fact and the frame of the 
universe. If your subject is law, the roads are plain to 
anthropology, the science of man, to political economy, 
the theory of legislation, ethics, and thus by several paths 
to your final view of life. It would be equally trae of any 
subject. The only difference is in the ease of seeing the 
way. To be master of any branch of knowledge, you must 
master those which lie next to it ; and thus to know any- 
thing you must know all. 

Perhaps I speak too much the language of intellectual 
ambition. I cannot but think that the scope for intel- 
lectual, as for physical adventure, is narrowing. I look 
for a future in which the ideal will be content and digni- 
fied acceptance of life, rather than aspiration and the 
passion for achievement. I see already that surveys and 
railroads have set limits to our intellectual wildernesses, 
— that the lion and the bison are disappearing from them, 
as from Africa and the no longer boundless West. But 
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that undelightful day which I anticipate has not yet come. 
The human race has not changed, I imagine, so much 
between my generation and yours but that you still have 
the barbaric thirst for conquest, and there is still some- 
thing left to conquer. There are fields still open for occu- 
pation in the law, and there are roads from them that will 
lead you where you will. 

But do not think I am pointing you to flowery paths 
and beds of roses, — to a place where brilliant results 
attend your work, which shall be at once easy and new. 
No result is easy which is worth having. Your educa- 
tion begins when what is called your education is over, — 
when you no longer are stringing together the pregnant 
thoughts, the "jewels five words long," which great men 
have given their lives to cut from the raw material, but 
have begun yourselves to work upon the raw material for 
results which you do not see, cannot predict, and which 
may be long in coming, — when you take the fact which 
life ofiers you for your appointed task. No man has 
earned the right to intellectual ambition until he has 
learned to lay his course by a star which he has never 
seen, — to dig by the divining rod for springs which he 
may never reach. In saying this, I point to that which 
will make your study heroic. For I say to you in all sad- 
ness of conviction, that to think great thoughts you must 
be heroes as well as idealists. Only when you have 
worked alone, — '■ when you have felt around you a black 
gulf of solitude more isolating than that which surrounds 
the dying man, and in hope and in despair have trusted 
to your own unshaken will, — then only will you have 
achieved. Thus only can you gain the secret isolated joy 
of the thinker, who knows that, a hundred years after he 
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is dead and forgotten, men who never heard of him will 
be moving to the measure of his thought, — the subtile 
rapture of a postponed power, which the world knows not 
because it has no external trappings, but which to his 
prophetic vision is more real than that which commands 
an army. And if this joy should not be yours, still it is 
only thus that you can know that you have done what 
it lay in you to do, — can say that you have lived, and 
be ready for the end. 



ON RECEIVING THE DEGREE OF DOCTOR 
OF LAWS. 

YALE UNIVERSITY COMMENCEMENT, 
JUNE 30, 1886. 



Mr. President and Gentlemen : — 

I KNOW of no mark of honor which this country has to 
offer that I should value so highly as this which you have 
conferred upon me. I accept it proudly as an accolade, 
like the little blow upon the shoulder from the sword of 
a master of war which in ancient days adjudged that a 
soldier had won his spurs and pledged his life to decline 
no combat in the future. 

The power of honor to bind men's lives is not less now 
than it was in the Middle Ages. Now as then it is the 
breath of our nostrils ; it is that for which we live, for 
which, if need be, we are willing to die. It is that which 
makes the man whose gift is the power to gain riches 
sacrifice health and even life to the pursuit. It is that 
which makes the scholar feel that he cannot afford to be 
rich. 

One would sometimes think, from the speech of young 
men, that things had changed recently, and that indiffer- 
ence was now the virtue to be cultivated. I never heard 
any one profess indifference to a boat race. Why should 
you row a boat race ? Why endure long months of pain 
in preparation for a fierce half-hour that will leave you all 



ON RECEIVING A DEGREE. 27 

but dead ? Does any one ask the question ? Is there 
any one who would not go through all it costs, and more, 
for the moment when anguish breaks into triumph, — or 
even for the glory of having nobly lost ? Is life less than 
a boat race ? If a man will give all the blood in his body 
to win the one, will he not spend all the might of his soul 
to prevail in the other ? 

I know, Mr. President, that there is a motive above 
even honor which may govern men's lives. I know that 
there are some rare spirits who find the inspiration of 
every moment, the aim of every act, in holiness. I am 
enough of a Puritan, I think, to conceive the exalted joy 
of those who look upon themselves only as instruments 
in the hands of a higher power to work out its designs. 
But I think that most men do and must reach the same 
result under the illusion of self-seeking. If the love 
of honor is a form of that illusion, it is no ignoble one. 
If it does not lift a man on wings to the sky, at least it 
carries him above the earth and teaches him those high 
and secret pathways across the branches of the forest the 
travellers on which are only less than winged. 

Not the least service of this great University and its 
sister from which I come is, that by their separate teaching 
and by their mutual rivalry they have fostered that lofty 
feeling among their graduates. You have done all that 
a university can do to fan the spark in me. I will try to 
maintain the honor you have bestowed. 



THE USE OF LAW SCHOOLS. 

ORATION BEFORE THE HARVARD LAW SCHOOL ASSOCI- 
ATION, AT CAMBRIDGE, NOVEMBER 5, 1886, ON THE 
250th anniversary OF HARVARD UNIVERSITY. 



It is not wonderful that the graduates of the Law 
School of Harvard College should wish to keep alive their 
connection with it. About three quarters of a century 
ago it began with a Chief Justice of the Supreme Court 
of Massachusetts for its Royall Professor. A little later, 
one of the most illustrious judges who ever sat on the 
United States Supreme Bench — Mr. Justice Story — 
accepted a professorship in it created for him by Nathan 
Dane. And from that time to this it has had the services 
of great and famous lawyers ; it has been the source of a 
large part of the most important legal literature which the 
country has produced ; it has furnished a world-renowned 
model in its modes of instruction ; and it has had eunong 
its students future chief justices and justices, and leaders 
of state bars and of the national bar too numerous for me 
to thrill you with the mention of their names. 

It has not taught great lawyers only. Many who have 
won fame in other fields began their studies here. Sum- 
ner and Phillips were among the Bachelors of 1834. The 
orator whom we shall hear in a day or two appears in the 
list of 1840 alongside of William Story, of the Chief 
Justice of this State, and of one of the Associate Justices, 



THE USE OF LAW SCHOOLS. 29 

who is himself not less known as a soldier and as an 
orator than he is as a judge. Perhaps, without revealing 
family secrets, I may whisper that next Monday's poet 
also tasted our masculine diet before seeking more easily 
digested, if not more nutritious, food elsewhere. Enough. 
Of course we are proud of the Harvard Law School. Of 
course we love every limb of Harvard College. Of course 
we rejoice to manifest our brotherhood by the symbol of 
this Association. 

I will say no more for the reasons of our coming to- 
gether. But by your leave I will say a few words about 
the use and meaning of law schools, especially of our 
law school, and about its methods of instruction, as they 
appear to one who has had some occasion to consider 
them. 

A law school does not undertake to teach success. 
That combination of tact and will which gives a man 
immediate prominence among his fellows comes from 
nature, not from instruction ; and if it can be helped at 
all by advice, such advice is not offered here. It might 
be expected that I should say, by way of natural antithesis, 
that what a law school does undertake to teach is law. 
But I am not ready to say even that, without a qualifica- 
tion. It seems to me that nearly all the education which 
men can get from others is moral, not intellectual. The 
main part of intellectual education is not the acquisition 
of facts, but learning how to make facts live. Culture, in 
the sense of fruitless knowledge, I for one abhor. The 
mark of a master is, that facts which before lay scattered 
in an inorganic mass, when he shoots through them the 
magnetic current of his thought, leap into an organic 
order, and live and bear fruit. But you cannot make a 
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master by teaching. He makes himself by aid of his 
natural gifts. 

Education, other than self-education, lies mainly in the 
shaping of men's interests and aims. If you convince a 
man that another way of looking at things is more pro- 
found, another form of pleasure more subtile than that to 
which he has been accustomed, — if you make him really 
see it, — the very nature of man is such that he will 
desire the profounder thought and the subtiler joy. So 
I say the business of a law school is not sufficiently 
described when you merely say that it is to teach law, or 
to make lawyers. It is to teach law in the grand manner, 
and to make great lawyers. 

Our country needs such teaching very much. I think 
we should all agree that the passion for equality has 
passed far beyond the political or even the social sphere. 
We are not only unwilling to admit that any class or 
society is better than that in which we move, but our 
customary attitude towards every one in authority of any 
kind is that he is only the lucky recipient of honor or 
salary above the average, which any average man might 
as well receive as he. When the eflfervescence of demo- 
cratic negation extends its workings beyond the abolition 
of external distinctions of rank to spiritual things, — when 
the passion for equality is not content with founding 
social intercourse upon universal human sympathy, and a 
community of interests in which all may share, but attacks 
the lines of Nature which establish orders and degrees 
among the souls of men, — they are not only %vrong, but 
ignobly wrong. Modesty and reverence are no less virtues 
of freemen than the democratic feeling which will submit 
neither to arrogance nor to servility. 
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To inculcate those virtues, to correct the ignoble excess 
of a noble feeling to which I have referred, I know of no 
teachers so powerful and persuasive as the little army of 
specialists. They carry no banners, they beat no drums ; 
but where they are, men learn that bustle and push are 
not the equals of quiet genius and serene mastery. They 
compel others who need their help, or who are enlightened 
by their teaching, to obedience and respect. They set the 
example themselves ; for they furnish in the intellectual 
world a perfect type of the union of democracy with 
discipline. They bow to no one who seeks to impose his 
authority by foreign aid; they hold that science like 
courage is never beyond the necessity of proof, but must 
always be ready to prove itself against all challengers. 
But to one who has shown himself a master, they pay the 
proud reverence of men who know what valiant combat 
means, and who reserve the right of combat against their 
leader even, if he should seem to waver in the service of 
Truth, their only queen. 

In the army of which I speak, the lawyers are not the 
least important corps. For all lawyers are specialists. 
Not in the narrow sense in which we sometimes use the 
word in the profession, — of persons who confine them- 
selves to a particular branch of practice, such as convey- 
ancing or patents, — but specialists who have taken all 
law to be their province; specialists because they have 
undertaken to master a special branch of human knowl- 
edge, — a branch, I may add, which is more immediately 
connected with all the highest interests of man than any 
other which deals with practical affairs. 

Lawyers, too, were among the first specialists to be 
needed and to appear in America. And I believe it 



32 THE USE OF LAW SCHOOLS. 

would be hard to exaggerate the goodness of their influ- 
ence in favor of sane and orderly thinking. But lawyers 
feel the spirit of the times like other people. They, like 
others, are forever trying to discover cheap and agreeable 
substitutes for real things. I fear that the bar has done 
its full share to exalt that most hateful of American words 
and ideals, " smartness," as against dignity of moral feel- 
ing and profundity of knowledge. It is from within the 
bar, not from outside, that I have heard the new gospel 
that learning is out of date, and that the man for the 
times is no longer the thinker and the scholar, but the 
smart man, unencumbered with other artillery than 
the latest edition of the Digest and the latest revision 
of the Statutes. 

The aim of a law school should be, the aim of the 
Harvard Law School has been, not to make men smart, 
but to make them wise in their calling, — to start them 
on a road which will lead them to the abode of the 
masters. A law school should be at once the workshop 
and the nursery of specialists in the sense which I have 
explained. It should obtain for teachers men in each 
generation who are producing the best work of that gen- 
eration. Teaching should not stop, but rather should 
foster, production. The " enthusiasm of the lecture-room," 
the contagious interest of companionship, should make 
the students partners in their teachers' work. The fer- 
ment of genius in its creative moment is quickly imparted. 
If a man is great, he makes others believe in greatness ; 
he makes them incapable of mean ideals and easy self- 
satisfaction. His pupils will accept no substitute for 
realities ; but at the same time they learn that the only 
coin with which realities can be bought is Life. 
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Our School has been such a workshop and such a nur- 
sery as I describe. What men it has turned out I have 
hinted already, and do not need to say ; what works it has 
produced is known to all the world. From ardent co- 
operation of student and teacher have sprung Greenleaf 
on Evidence, and Stearns on Real Actions, and Story's 
epoch-making Commentaries, and Parsons on Contracts, 
and Washburn on Real Property; and, marking a later 
epoch, Langdell on Contracts and on Equity Pleading, 
and Ames on Bills and Notes, and Gray on Perpetuities, 
and I hope we may soon add Thayer on Evidence. You 
will notice that these books are very different in character 
from one another, but you will notice also how many of 
them have this in common, — that they have marked and 
largely made an epoch. 

There are plenty of men nowadays of not a hundredth 
part of Story's power who could write as good statements 
of the law as his, or better. And when some mediocre 
fluent book has been printed, how often have we heard it 
proclaimed, " Lo, here is a greater than Story ! " But if 
you consider the state of legal literature when Story 
began to write, and from what wells of learning the dis- 
cursive streams of his speech were fed, I think you will 
be inclined to agree with me that he has done more than 
any other English-speaking man in this century to make 
the law luminous and easy to understand. 

But Story's simple philosophizing has ceased to satisfy 
men's minds. I think it might be said with safety, that 
no man of his or of the succeeding generation could have 
stated the law in a form that deserved to abide, because 
neither his nor the succeeding generation possessed or 
could have possessed the historical knowledge, had made 
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or could have made the analyses of principles, which are 
necessary before the cardinal doctrines of the law can be 
known and understood in their precise contours and in 
their innermost meanings. 

The new work is now being done. Under the influ- 
ence of Germany, science is gradually drawing legal his- 
tory into its sphere. The facts are being scrutinized by 
eyes microscopic in intensity and panoramic in scope. At 
the same time, under the influence of our revived interest 
in philosophical speculation, a thousand heads are ana- 
lyzing and generalizing the rules of law and the grounds 
on which they stand. The law has got to be stated over 
again ; and I venture to say that in fifty years we shall 
have it in a form of which no man could have dreamed 
fifty years ago. And now I venture to add my hope and 
my belief, that, when the day comes which I predict, the 
Professors of the Harvard Law School will be found to 
have had a hand in the change not less important than 
that which Story has had in determining the form of the 
text-books of the last half-century. 

Corresponding to the change which I say is taking 
place, there has been another change in the mode of 
teaching. How far the correspondence is conscious, I do 
not stop to inquire. For whatever reason, the Professors 
of this School have said to themselves more definitely 
than ever before. We will not be contented to send forth 
students with nothing but a rag-bag full of general prin- 
ciples, — a throng of glittering generalities, like a swarm 
of little bodiless cherubs fluttering at the top of one of 
Correggio's pictures. They have said that to make a 
general principle worth anything you must give it a body ; 
you must show in what way and how far it would be 
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applied actually in an actual system ; you must show how- 
it has gradually emerged as the felt reconciliation of con- 
crete instances no one of which established it in terms. 
Finally, you must show its historic relations to other 
principles, often of very different date and origin, and tlius 
set it in the perspective without which its proportions 
will never be truly judged. 

In pursuance of these views there have been substituted 
for text-books more and more, so far as practicable, those 
books of cases which were received at first by many with 
a somewhat contemptuous smile and pitying contrast of 
the good old days, but which now, after fifteen years, bid 
fair to revolutionize the teaching both of this country and 
of England. 

I pause for a moment to say what I hope it is scarcely 
necessary for me to say, — that in thus giving in my 
adhesion to the present methods of instruction I am not 
wanting in grateful and appreciative recollection (alas ' it 
can be only recollection now) of the earlier teachers under 
whom I studied. In my day the Dean of this School was 
Professor Parker, the ex-Chief Justice of New Hampshire, 
who I think was one of the greatest of American judges, 
and who showed in the chair the same qualities that had 
made him famous on the bench. His associates were 
Parsons, almost if not quite a man of genius, and gifted 
with a power of impressive statement which I do not 
know that I have ever seen equalled ; and Washburn, who 
taught us all to realize the meaning of the phrase which I 
already have quoted from Vangerow, the " enthusiasm of 
the lecture-room." He did more for me than the learning 
of Coke and the logic of Fearne could have done without 
his kindly ardor. 
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To return, and to say a word more about the theory on 
which these books of cases are used. It long has seemed 
to me a striking circumstance, that the ablest of the agi- 
tators for codification. Sir James Stephen, and the origi- 
nator of the present mode of teaching, Mr, Langdell, 
start from the same premises to reach seemingly opposite 
conclusions. The number of legal principles is small, 
says in effect Sir James Stephen, therefore codify them ; 
the number of legal principles is small, says Mr. Langdell, 
therefore they may be taught through the cases which 
have developed and established them. Well, I think 
there is much force in Sir James Stephen's argument, if 
you can find competent men and get them to undertake 
the task ; and at any rate I am not now going to express 
an opinion that he is wrong. But I am certain from my 
own experience that Mr. Langdell is right ; I am certain 
that when your object is not to make a bouquet of the 
law for the public, nor to prune and graft it by legislation, 
but to plant its roots where they will grow, in minds 
devoted henceforth to that one end, there is no way to be 
compared to Mr. Langdell's way. Why, look at it simply 
in the light of human nature. Does not a man remember 
a concrete instance more vividly than a general principle ? 
And is not a principle more exactly and intimately grasped 
as the unexpressed major premise of the half-dozen ex- 
amples which mark its extent and its limits than it can 
be in any abstract form of words? Expressed or unex- 
pressed, is it not better known when you have studied its 
embryology and the lines of its growth than when you 
merely see it lying dead before you on the printed page ? 

I have referred to my own experience. During the 
short time that I had the honor of teachiiig in the School, 
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it fell to me, among other things, to instruct the first-year 
men in Torts. With some misgivings I plunged a class of 
beginners straight into Mr. Ames's collection of cases, and 
we began to discuss them together in Mr. Langdells 
method. The result was better than I even hoped it 
would be. After a week or two, when the first confusing 
novelty was over, I found that my class examined the 
questions proposed with an accuracy of view which they 
never could have learned from text-books, and which 
often exceeded that to be found in the text-books. I at 
least, if no one else, gained a good deal from our daily 
encounters. 

My experience as a judge has confirmed the belief I 
formed as a professor. Of course a young man cannot 
try or argue a case as well as one who has had years of 
experience. Most of you also would probably agree with 
me that no teaching which a man receives from others at 
all approaches in importance what he does for himself, 
and that one who simply has been a docile pupil has got 
but a very little way. But I do think that in the thor- 
oughness of their training, and in the systematic char- 
acter of their knowledge, the young men of the present 
day start better equipped when they begin their practical 
experience than it was possible for their predecessors to 
have been. And although no school can boast a mo- 
nopoly of promising young men, Cambridge, of course, 
has its full proportion of them at our bar ; and I do 
think that the methods of teaching here bear fruits in 
their work. 

I sometimes hear a wish expressed by the impatient, 
that the teaching here should be more practical. I re- 
member that a very wise and able man said to a friend 
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of mine when he was beginning his professional life, 
"Don't know too much law," and I think we all can 
imagine cases where the warning would be useful. But 
a far more useful thing is what was said to me as a stu- 
dent by one no less wise and able, — afterwards my part- 
ner and always my friend, — when I was talking as young 
men do about seeing practice, and all the other things 
which seemed practical to my inexperience, " The business 
of a lawyer is to know law." The Professors of this Law 
School mean to make their students know law. They 
think the most practical teaching is that which takes their 
students to the bottom of what they seek to know. They 
therefore mean to make them master the common law and 
equity as working systems, and think that when that is 
accomplished they will have no trouble with the improve- 
ments of the last half-century. I believe they are entirely 
right, not only in the end they aim at, but in the way they 
take to reach that end. 

Yes, this School has been, is, and I hope long will be, a 
centre where great lawyers perfect their achievements, 
and from which young men, even more inspired by their 
example than instructed by their teaching, go forth in 
their turn, not to imitate what their masters have done, 
but to live their own lives more freely for the ferment 
imparted to them here. The men trained in this School 
may not always be the most knowing in the ways of 
getting on. The noblest of them must often feel that 
they are committed to lives of proud dependence, — the 
dependence of men who command no factitious aids to 
success, but rely upon unadvertised knowledge and silent 
devotion ; dependence upon finding an appreciation which 
they cannot seek, but dependence proud in the conviction 
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that the knowledge to which their lives are consecrated 
is of things which it concerns the world to know. It is 
the dependence of abstract thought, of science, of beauty, 
of poetry and art, of every flower of civilization, upon 
finding a soil generous enough to support it. If it does 
not, it must die. But the world needs the flower more 
than the flower needs life. 

I said that a law school ought to teach law in the 
grand manner; that it had something more to do than 
simply to teach law. I think we may claim for our School 
that it has not been wanting in greatness. I once heard 
a Russian say that in the middle class of Russia there 
were many specialists ; in the upper class there were civil- 
ized men. Perhaps in America, for reasons which I have 
mentioned, we need specialists even more than we do 
civilized men. Civilized men who are nothing else are 
a little apt to think that they cannot breathe the Ameri- 
can atmosphere. But if a man is a specialist, it is most 
desirable that he should also be civilized ; that he should 
have laid in the outline of the other sciences, as weU as 
the light and shade of his own ; that he should be rea- 
sonable, and see things in their proportion. Nay, more, 
that he should be passionate, as well as reasonable, — 
that he should be able not only to explain, but to feel ; 
that the ardors of intellectual pursuit should be relieved 
by the charms of art, should be succeeded by the joy 
of life become an end in itself 

At Harvard College is realized in some degree the 
palpitating manifoldness of a truly civilized life. Its aspi- 
rations are concealed because they are chastened and in- 
structed ; but I believe in my soul that they are not the 
less noble that they are silent. The golden light of the 
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University is not confined to the undergraduate depart- 
ment ; it is shed over all the schools. He who has once 
seen it becomes other than he was, forevermore, I have 
said that the best part of our education is moral. It is 
the crowning glory of this Law School that it has kindled 
in many a heart an inextinguishable fire. 

Note. — The orator referred to on page 28 was James Russell 
Lowell ; the poet was Oliver Wendell Holmes. 



SIDNEY BARTLETT. 

ANSWER TO RESOLUTIONS OF THE BAR, 
BOSTON, MARCH 23, 1889. 



Gentlemen of the Bar : — 

Your resolutions do not at all exaggerate the feelings 
which the Bench share with the Bar, and no one, I am 
sure, more than I, although my knowledge of Mr. Bartlett 
professionally is of a date which would seem late to some 
of you. When I came to the bar, Mr. Bartlett already 
had nearly completed his threescore and ten years, so that 
of what would have been his whole career, had he been 
another man, I cannot speak. I have, however, one 
reminiscence which I cherish, and which takes us back in 
imagination beyond the oldest memory. I hold in my 
hand a letter in which he says, " Deacon Spooner died in 
1818 aged ninety-four. I saw him and talked with him. 
He talked with Elder Faunce, who talked with the Pil- 
grims and is said to have pointed out the rock." 

It is not necessary to go behind what I can remember 
myself to bear witness to a great career. Between seventy 
and ninety Mr. Bartlett did work enough for the glory of 
an advocate's lifetime. I will not stop to mention famous 
cases, like that of the Merchants' Bank with the Govern- 
ment and the State Bank, or that of the Credit Mobilier, 
or other cases connected with the Union Pacific, but 
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will rather repeat what no doubt has been mentioned at 
your meeting, that the judges of the Supreme Court of the 
United States pronounced his arguments the ablest which 
they heard from any man in the country, and that the 
memory of one of those who thus spoke of him went back 
to the days of Webster, 

Lefes than two months ago he argued two cases at this 
bar with almost unabated fire. I suppose that those who 
were most familiar with his methods would point out as 
one secret of his success the fact that from the first instant 
that he was retained he began to shape his case with 
reference to its remotest ends. He possessed the facts 
when another would not yet have anticipated a contro- 
versy. He took the evidence himself, having in view the 
principles of law upon which he expected finally to rest 
his case. You could mark his advent in a cause in the 
course of which he had been retained merely by reading 
the record. 

But the day when he shone was when he came to argue 
the questions of law. His way of disregarding ramifica- 
tions and cutting at the root alone you all remember too 
well to make description necessary. If I were asked to 
say what seemed to me his most striking characteristic, 
I think I should say style, — taking that word in a large 
sense. In that respect he often made me think of the 
eighteenth century, which sent him down to us. He had 
that terse and polished subtilty of speech which was most 
familiar to the world where courtiers and men of fashion 
taught the litUrateurs of a later age how to write. He 
had something of the half-hidden wit which men learned 
to practise who lived about a court and had to speak 
in innuendo. He had much of the eighteenth century 
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definiteness of view which was such an aid to perfection 
of form. 

His manner was no less a study than his language. 
There was in it a dramatic intensity of interest which 
made him seem the youngest man in the room when he 
spoke. And yet you felt at the same time the presence 
of something older than the oldest ; — the detachment 
which came from ancient experience and intellect undis- 
turbed ; the doubt which smiled at action without making 
it less ardent or sicklying o'er the native hue of resolution. 
His might was written in his face, — that wonderful silver- 
crowned countenance, glittering yet serene, framed on 
slanting, deep-cut lines of power,. — the imperial face of 
one who had lived beyond surprises, not unlike that of the 
great Caesar as Pontifex Maximus in ironic fulness of 
knowledge, such as still sometimes is produced in New 
England. It was enough to look upon him to know that 
you saw a man who had greatness in him. 

I do not share the regrets which some are inclined to 
feel that Mr. Bartlett confined himself strictly to his pro- 
fession. I think that he was wise in his ambition, and 
that his life served public ends. It seems to me that we 
are apt to take short-sighted views of what constitutes 
power, and of how a man may serve his fellows. The ex- 
ternal and immediate result of an advocate's work is but 
to win or lose a case. But remotely what the lawyer does 
is to establish, develop, or illuminate rules which are to 
govern the conduct of men for centuries ; to set in motion 
principles and influences which shape the thought and 
action of generations which know not by whose command 
they move. The man of action has the present, but the 
thinker controls the future; his is the most subtile, the 
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most far-reaching power. His ambition is the vastest, as 
it is the most ideal. 

It seems to me further that the rule for serving our fel- 
low men, and, so far as we may speculate or hope upon 
that awful theme, the rule for fulfilling the mysterious 
^ ends of the universe — it seems to me that the beginning 
of self-sacrifice and of holiness — is to do one's task with 
one's might. If we do that, I think we find that our mo- 
tives take care of themselves. We find that what may 
have been begun as a means becomes an end in itself; 
that self-seeking is forgotten in labors which are the best 
contribution that we can make to mankind ; that our per- 
sonality is swallowed up in working to ends outside our- 
selves. I, for one, am glad that our famous leader never 
sought the more obvious forms of power or public service, 
and was content to remain to the close Mr. Bartlett of the 
Suffolk Bar. 

When a great tree falls, we are surprised to see how 
meagre the landscape seems without it. So when a great 
man dies. We may not have been intimate with him ; it 
is enough that he was within our view; when he is gone, 
life seems thinnier and less interesting. More than that, 
just as, when the fire swept the ground of our city to the 
water's edge, we were surprised to see close at hand the 
ocean, which before was hidden from our vision and our 
thoughts, the death of this powerful bulwark against time 
lays open for a moment to our gaze the horizon into which 
we are to sail so soon. We are another generation. Our 
tasks are new. We shall carry different freight. The 
happiest of us hardly can hope for a destiny so com- 
plete and fortunate as that which has just been fulfilled. 
We shall be fortunate enough if we shall have learned to 



SIDNEY BARTLETT. 45 

look into the face of fate and the unknown with a smile 
like his. 

The resolutions of the Bar will be entered upon the 
records of the Court, and in token of respect to the mem- 
ory of Mr. Bartlett the Court will now adjourn. 



DANIEL S. RICHARDSOK 

ANSWER TO RESOLUTIONS OF THE BAR, 
LOWELL, APRIL 15, 1890. 



Gentlemen of the Bar : — 

Of the leader whom you have lost I must say, Vidi 
tantum, I have seen him, and but little more. While I 
was at the bar, I never met him, and for the last eight 
years he has been rather one of the heroes of ValhaUa 
than in the thick of daily conflict. But I have heard 
enough, before listening to the eloquent and touching 
words of those who were his friendly rivals — I might 
almost say I have seen enough — to know something of 
his character. He was a just, brave, tender, charitable, 
single-minded man. The men of a younger generation, 
who were often indebted to him for advice and oppor- 
tunity freely given, bear witness to his generosity. Their 
elders, who knew him as an opponent rather than as a 
benefactor, testify to his unruffled nature, which it was 
not safe to disturb too nearly. He was a lover of learn- 
ing, and he had that union of acuteness, judgment, and 
human feeling that makes a successful lawyer. He was 
able, wise, and good, and his being so not only brought 
his reward in success and affectionate regard, but, I am 
persuaded, did a very great deal to lift up and maintain 
the character of the bar to which he belonged. 
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His long career is spanned by the reports between the 
seventh of Metcalf and one of our latest volumes. It is 
strange to think of that monotonous series as a record of 
human lives. I have seen upon the section of an ancient 
tree the annual rings marked ofiF which grew while the 
Black Prince was fighting the French, while Shakespeare 
wrote his plays, while England was a Commonwealth, 
while a later republic arose over the western waters, and 
grew so great as to shake the world. And so, I often 
think, may all our histories be marked off upon the backs 
of the unbroken series of our reports. As we go down 
the long line, — at every step, as on the Appian Way, a 
tomb, — we can see the little space within which Mason 
rose, grew mighty, and was no more, — or Dexter, or 
Choate, or Bartlett, or Lord, or Sweetser. Alas ! now we 
must add, or Richardson. And the record which remains 
of them is but the names of counsel attached to a few 
cases. 

Is that the only record ? I think not. Their true mon- 
ument is the body of our jurisprudence, — that vast ceno- 
taph shaped by the genius of our race, and by powers 
greater than the greatest individual, yet to which the least 
may make their contribution and inscribe it with their 
names. The glory of lawyers, like that of men of sci- 
ence, is more corporate than individual. Our labor is an 
endless organic process. The organism whose being is re- 
corded and protected by the law is the undying body of 
society. When I hear that one of the builders has ceased 
his toil, I do not ask what statue he has placed upon 
some conspicuous pedestal, but I think of the mighty 
whole, and say to myself, He has done his part to help 
the mysterious growth of the world along its inevitable 
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lines towards its unknown end. I say to myself to-day, 
that all this wonder is the work of such patient, accurate, 
keen, just, and fearless spirits as Daniel Richardson. 

The memorial will be entered upon the records of the 
Court as moved, and as a mark of respect to the deceased 
the Court will now adjourn. 



THE USE OF COLLEGES. 

SPEECH AT A DINNER OP THE ALUMNI OF YALE 
UNIVERSITY, BOSTON, FEBRUARY 3, 1891. 



Mr. Chairman and Gentlemen : — 

At every feast it is well to have a skeleton. At every 
gathering of the elect, the doubting spirit must be al- 
lowed to ask his question. In these days all the old 
assumptions are being retried by the .test of actuality, 
and at a feast in honor of a college, at a gathering of 
the elect of Yale, the question will arise, What is the 
use of colleges, after all ? 

A question not to be answered without reflection, and 
one which trenches on the doubts sometimes expressed 
by extremists whether our civilization is a success. We 
have made famine and pestilence less likely, it is true, 
and we have multiplied the number of human beings 
upon the earth; but I own I see no clear advantage 
in the latter fact; and on the other hand, I doubt 
whether men generally are as happy as they were in 
earlier days with all their dangers, and whether the 
earth has not lost rather than gained in charm. 

Nevertheless, we all believe in civilization, and prob- 
ably most of us believe that colleges are among its fair- 
est flowers. Why ? Not surely as collections of school- 
masters teaching others to be schoolmasters, that they 
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may teach yet others, and so ad infinitum ; not, I ven- 
ture to think, mainly as teaching the first steps toward 
practical success in life, but, if practical knowledge is 
what we mean by useful knowledge, I would rather say 
as preserving, discovering, and imparting useless knowl- 
edge, — and thus as the concrete image of what makes 
man man. 

Somebody once said to me, "After all, religion is the 
only interesting thing," and I think it is true if you 
take the word a little broadly, and include under it 
the passionate curiosity as well as the passionate awe 
which we feel in face of the mystery of the universe. 
This curiosity is the most human appetite we have. 
We alone of living beings yearn to get a little nearer 
and ever a little nearer toward the unseen ocean into 
which pours the stream of things, — toward the reality 
of the phantasmagoria which dance before our eyes for 
threescore years and ten. 

This endless aerial pursuit is our fate, as truly as to 
bear offspring or to toil for bread. This passion is as 
genuine and self-justifying as any other. ' The satisfac- 
tion of it is as truly an end in itself as self-preserva- 
tion. I do not believe that the justification of science 
and philosophy is to be found in improved machinery 
and good conduct. Science and philosophy are them- 
selves necessaries of life. By producing them, civiliza- 
tion sufficiently accounts for itself, if it were not absurd 
to call the inevitable to account. 

Harvard and Yale, as cloisters of philosophy, are 
keepers of the sacred fire. There are trained the mar- 
tyrs of the future, — the pale acolytes of science. There 
are gathered those who believe that thoughts are mightier 
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than things. There are the strongholds of ideals more 
remote and vast than fortune. There is kept alive the 
faith which sets men to a task of which they shall not 
see the end, and which perhaps may be unaccomplished 
when the last of the race shall die. There is believed 
the idealist's creed, which even sceptics may share, that 
the world cannot mean less than the farthest-reaching 
thought, cannot be less worthy of reverence than the 
loftiest aspiration, of man, who is but a part of it, but 
a leaf of the unimaginable tree. 

It is because I believe that creed that I hope that 
the two colleges, to both of which I owe a great debt, 
long may keep the belief of their high import, and long 
may urge one another in generous rivalry to be and to 
do all that universities may be and do. 



WILLIAM ALLEN, 

Associate Justice of the Supreme Judicial Co'uet op 
Massachusetts. 

ANSWER TO RESOLUTIONS OF THE BAR, GREENFIELD, 
SEPTEMBER 15, 1891. 



Gentlemen of the Bar : — 

When I heard the sudden news of our associate's 
death, my second thought was that the Commonwealth 
had lost a judge not to be replaced, — my first was that I 
had lost a friend. 

The Judges of this Court are thrown so much and so 
closely together by their work that they are intimate with 
one another perforce ; and to be intimate with William 
Allen was necessarily to love and admire him. The bar 
found him very silent upon the bench. He was not so in 
the consultation room. There he expressed himself freely, 
and at times, notwithstanding his quiet manner, with the 
warmth of a hearty and somewhat impulsive temperament, 
so that there was no question that we knew not only his 
opinions, but the man behind them. 

He seemed to me a typical New Englander, both in 
character and in ways of thinking; a characteristic pro- 
duct of one of those inland towns which have been our 
glory, — centres large enough to have a society and a cul- 



WILLIAM ALLEN. 53 

ture of their own, and, formerly at least, remote enough 
to have local traditions, and local rather than cosmopolitan 
standards and responsibilities. As with others whom I 
have known that were brought up in similar surroundings, 
his Yankee caution and sound judgment were leavened 
with a touch of enthusiasm capable of becoming radical 
at moments, and his cultivation had destroyed rather than 
fostered his respect for the old merely as such. He was 
very kind. He was always perfectly considerate and rea^ 
sonable, as well as warm of feeling. In ill health as in 
good he took his share of work without a word or hint of 
what it cost him until he died. He had the subtlety of a 
Calvinist theologian, and as sound a training in the com- 
mon law as was to be found in Massachusetts," but he 
was saved from becoming over technical by his good sense, 
his humanitarian turn, and the occasional slight touch of 
radicalism which I have noted. I never felt quite sure 
that nothing had been overlooked in a statement of facts, 
until his eye had scrutinized it. In discussion, if you did 
not agree with him, you always reached an exact issue, and 
escape in generalities was impossible. I know few qual- 
ities which seem to me more desirable in a judge of a 
court of last resort than this accuracy of thought, and 
the habit of keeping one's eye on the things for which 
words stand. Many men, especially as they grow older, 
resent attempts to push analysis beyond consecrated 
phrases, or to formulate anew. Such attempts disturb 
the intellectual rest for which we long. Our ideal is 
repose, perhaps because our destiny is effort, just as the 
eye sees green after gazing at the sun. Judge Allen 
had none of this weakness, but went on without rest to 
the pnd. 
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Great places make great men. The electric current of 
large affairs turns even common mould to diamond, and 
traditions of ancient honor impart something of their dig- 
nity to those who inherit them. No man of any lofti- 
ness of soul could be long a Justice of this Court without 
rising to his full height. But our dead brother seemed to 
me too modest to be, ambitious for reputation, and to re- 
gard his place mainly as an opportunity and a duty. He 
would have been most pleased, too, I dare say, to slip from 
it and from life, when his hour came, without remark. 
He would have preferred not to be celebrated with guns 
and bells and pealing requiems, the flutter of flags and 
gleam of steel in the streets, and all the pomp which prop- 
erly is spent on those who have held power in their right 
hand. ... I too am content for him that it should be so, if 
this neglect of outward show means, even for a chosen few, 
that their eyes have taken a wider sweep, and have seen 
that such symbols do not express the vast and shadowy 
command which a thinker holds. Our prevailing ideals 
are somewhat coarse. Comparatively few imaginations 
are educated to aspire beyond money and the immediate 
forms of power. I have no doubt that vulgar conceptions 
of life at the top are one of the causes of discontent at the 
bottom of society. Unless we are to accept decadence as 
the necessary end of civilization, we should be grateful 
to all men like William Allen, whose ambition, if it can 
be called so, looks only to remote and mediated com- 
mand; who do not ask to say to any one. Go, and he 
goeth, so long as in truthful imagination they vneld, 
according to their degree, that most subtile and intoxi- 
cating authority which controls the future from within by 
shaping the thoughts and speech of a later time. 
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Such men are to be honored, not by regiments mov- 
ing with high heads to martial music, but by a few oth- 
ers, lonely as themselves, walking apart in meditative 
silence, and dreaming in their turn the dream of spiritual 
reign. 



THE SOLDIER'S FAITH. 

DELIVERED ON MEMORIAL DAY, MAY 30, 1895, AT A MEETING 

CALLED BY THE GRADUATING CLASS OF 

HARVARD UNIVERSITY. 



Any day in Washington Street, when the throng is great- 
est and busiest, you may see a blind man playing a flute. 
I suppose that some one hears him. Perhaps also my 
pipe may reach the heart of some passer in the crowd. 

I once heard a man say, " Where Vanderbilt sits, there 
is the head of the table. I teach my son to be rich." 
He said what many think. For although the generation 
born about 1840, and now governing the world, has fought 
two at least of the greatest wars in history, and has wit- 
nessed others, war is out of fashion, and the man who 
commands the attention of his fellows is the man of 
wealth. Commerce is the great power. The aspirations 
of the world are those of commerce. Moralists and phi- 
losophers, following its lead, declare that war is wicked, 
foolish, and soon to disappear. 

The society for which many philanthropists, labor re- 
formers, and men of fashion unite in longing is one in 
which they may be comfortable and may shine without 
much trouble or any danger. The unfortunately growing 
hatred of the poor for the rich seems to me to rest on the 
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belief that money is the main thing (a belief in which the 
poor have been enconraged by the rich), more than on 
any grievance. Most of my hearers would rather that 
their daughters or their sisters should marry a son of one 
of the great rich families than a regular army officer, were 
he as beautiful, brave, and gifted as Sir WUliam Napier. 
I have heard the question asked whether our war was 
worth fighting, after all. There are many, poor and rich, 
who think that love of country is an old wife's tale, to be 
replaced by interest in a labor union, or, under the name 
of cosmopolitanism, by a rootless self-seeking search for a 
place where the most enjoyment may be had at the least 
cost. 

Meantime we have learned the doctrine that evil means 
pain, and the revolt against pain in all its forms has 
grown more and more marked. From societies for the 
prevention of cruelty to animals up to socialism, we express 
in numberless ways the notion that suffering is a wrong 
which can be and ought to be prevented, and a whole 
literature of sympathy has sprung into being which points 
out in story and in verse how hard it is to be wounded in 
the battle of life, how terrible, how unjust it is that any 
one should fail. 

Even science has had its part in the tendencies which 
we observe. It has shaken established religion in the 
minds of very many. It has pursued analysis until at last 
this thrilling world of colors and sounds and passions has 
seemed fatally to resolve itself into one vast network of 
vibrations endlessly weaving an aimless web, and the 
rainbow flush of cathedral windows, which once to enrap- 
tured eyes appeared the very smile of God, fades slowly 
out into the pale irony of the void. 
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And yet from vast orchestras still comes the music of 
mighty symphonies. Our painters even now are spreading 
along the walls of our Library glowing symbols of mys- 
teries still real, and the hardly silenced cannon of the East 
proclaim once more that combat and pain still are the 
portion of man. For my own part, I believe that the 
struggle for life is the order of the world, at which it is 
vain to repine. I can imagine the burden changed in the 
way in which it is to be borne, but I cannot imagine that 
it ever will be lifted from men's backs. I can imagine a 
future in which science shall have passed from the com- 
bative to the dogmatic stage, and shall have gained such 
catholic acceptance that it shall take control of life, and 
condemn at once with instant execution what now is left 
for nature to destroy. But we are far from such a future, 
and we cannot stop to amuse or to terrify ourselves with 
dreams. Now, at least, and perh.aps as long as man 
dwells upon the globe, his destiny is battle, and he has to 
take the chances of war. If it is our business to fight, the 
book for the army is a war-song, not a hospital-sketch. 
It is not well for soldiers to think much about wounds. 
Sooner or later we shall fall ; but meantime it is for us to 
fix our eyes upon the point to be stormed, and to get there 
if we can. 

Behind every scheme to make the world over, lies the 
question. What kind of a world do you want ? The ideals 
of the past for men have been drawn from war, as those 
for women have been drawn from motherhood. For all 
our prophecies, I doubt if we are ready to give up our 
inheritance. Who is there who would not like to be 
thought a gentleman? Yet what has that name been 
built on but the soldier's choice of honor rather than life ? 
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To be a soldier or descended from soldiers, in time of 
peace to be ready to give one's life rather than to suffer 
disgrace, that is what the word has meant ; and if we try 
to claim it at less cost than a splendid carelessness for 
life, we are trying to steal the good will without the re- 
sponsibilities of the place. We will not dispute about 
tastes. The man of the future may want something differ- 
ent. But who of us could endure a world, although cut 
up into five-acre lots and having no man upon it who 
was not well fed and well housed, without the divine 
folly of honor, without the senseless passion for knowl- 
edge out-reaching the flaming bounds of the possible, with- 
out ideals the essence of which is that they never can be 
achieved ? I do not know what is true. I do not know 
the meaning of the universe. But in the midst of doubt, 
in the collapse of creeds, there is one thing I do not 
doubt, that no man who lives in the same world with 
most of us can doubt, and that is that the faith is true 
and adorable which leads a soldier to throw away his life 
in obedience to a blindly accepted duty, in a cause which 
he little understands, in a plan of campaign of which 
be has no notion, under tactics of which he does not see 
the use. 

Most men who know battle know the cynic force with 
which the thoughts of common-sense will assail them in 
times of stress ; but they know that in their greatest 
moments faith has trampled those thoughts under foot. 
If you have been in line, suppose on Tremont Street Mall, 
ordered simply to wait and to do nothing, and have 
watched the enemy bring their guns to bear upon you 
down a gentle slope like that from Beacon Street, have 
seen the puff of the firing, have felt the burst of the spheri- 
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cal case-shot as it came toward you, have heard and seen 
the shrieking fragments go tearing through your company, 
and have known that the next or the next shot carries 
your fate ; if you have advanced in line and have seen 
ahead of you the spot which you must pass where the rifle 
bullets are striking ; if you have ridden by night at a walk 
toward the blue line of fire at the dead angle of Spott- 
sylvania, where for twenty-four hours the soldiers were 
fighting on the two sides of an earthwork, and in the 
morning the dead and dying lay piled in a row six deep, 
and as you rode have heard the bullets splashing in the 
mud and earth about you ; if you have been on the picket- 
line at night in a black and unknown wood, have heard 
the spat of the bullets upon the trees, and as you moved 
have felt your foot slip upon a dead man's body ; if you 
have had a blind fierce gallop against the enemy, with 
your blood up and a pace that left no time for fear, — if, in 
short, as some, I hope many, who hear me, have known, 
you have known the vicissitudes of terror and of triumph 
in war, you know that there is such a thing as the faith I 
spoke of. You know your own weakness and are modest ; 
but you know that man has in him that unspeakable 
somewhat which makes him capable of miracle, able to 
lift himself by the might of his own soul, unaided, able to 
face annihilation for a blind belief. 

From the beginning, to us, children of the North, life 
has seemed a place hung about by dark mists, out of 
which come the pale shine of dragon's scales, and the 
cry of fighting men, and the sound of swords. Beowulf, 
Milton, Durer, Rembrandt, Schopenhauer, Turner, Tenny- 
son, fi-om the first war-song of our race to the stall-fed 
poetry of modern English drawing-rooms, all have had 
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the same vision, and all have had a glimpse of a light 
to be followed. " The end of worldly life awaits us all. 
Let him who may, gain honor ere death. That is best 
for a warrior when he is dead." So spoke Beowulf a 
thousand years ago. 

" Not of the sunlight, 
Not of the moonUght, 
Not of the starlight I 
O young Mariner, 
Down to the haven. 
Call your companions, 
Launch your vessel, 
And crowd your canvas, 
And, ere it vanishes 
Over the margin, 
After it, follow it. 
Follow The Gleam." 

So sang Tennyson in the voice of the dying Merlin. 

When I went to the war I thought that soldiers were 
old men. I remembered a picture of the revolutionary 
soldier which some of you may have seen, representing 
a white-haired man with his flint-lock slung across his 
back. I remembered one or two living examples of 
revolutionary soldiers whom I had met, and I took no 
account of the lapse of time. It was not until long 
after, in winter quarters, as I was listening to some of 
the sentimental songs in vogue, such as — 

" Farewell, Mother, you may never 
See your darling boy again," 

that it came over me that the army was made up of 
what I now should call very young men. I dare say 
that my illusion has been shared by some of those now 
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present, as they have looked at us upon whose heads 
the white shadows have begun to fall. But the truth 
is that war is the business of youth and early middle 
age. You who called this assemblage together, not we, 
would be the soldiers of another war, if we should have 
one, and we speak to you as the dying Merlin did in 
the verse which I just quoted. Would that the blind 
man's pipe might be transfigured by Merlin's magic, to 
make you hear the bugles as once we heard them 
beneath the morning stars ! For you it is that now is 
sung the Song of the Sword : — 

" The War-Thing, the Comrade, 
Father of honor 
And giver of kingship, 
The fame-smith, the song master. 



Priest (saith the Lord) 

Of his marriage viith victory. 

Clear singing, clean slicing; 
Sweet spoken, soft finishing; 
Making death beautiful, 
Life but a coin 
To be staked in the pastime 
Whose playing is more 
Than the transfer of being ; 
Arch-anarch, chief builder, 
Prince and evangelist, 
I amthe WiUof God: 
I am the Sword." 

War, when you are at it, is horrible and dull. It is 
only when time has passed that you see that its message 
was divine. I hope it may be long before we are called 
again to sit at that master's feet. But some teacher of 
the kind we all need. In this snug, over-safe corner of 
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the world we need it, that we may realize that our com- 
fortable routine is no eternal necessity of things, but 
merely a little space of calm in the midst of the tem- 
pestuous untamed streaming of the world, and in order 
that we may be ready for danger. We need it in this 
time of individualist negations, with its literature of 
French and American humor, revolting at discipline, 
loving flesh-pots, and denying that anything is worthy 
of reverence, — in order that we may remember all that 
buffoons forget. We need it everywhere and at all times. 
For high and dangerous action teaches us to believe as 
right beyond dispute things for which our doubting minds 
are slow to find words of proof Out of heroism grows 
faith in the worth of heroism. The proof comes later, 
and even may never come. Therefore I rejoice at every 
dangerous sport which I see pursued. The students at 
Heidelberg, with their sword-slashed faces, inspire me 
with sincere respect. I gaze with delight upon our polo- 
players. If once in a while in our rough riding a neck 
is broken, I regard it, not as a waste, but as a price 
well paid for the breeding of a race fit for headship 
and command. 

We do not save our traditions, in this country. The 
regiments whose battle-flags were not large enough to 
hold the names of the battles they had fought, vanished 
with the surrender of Lee, although their memories in- 
herited would have made heroes for a century. It is 
the more necessary to learn the lesson afresh from perils 
newly sought, and perhaps it is not vain for us to tell 
the new generation what we learned in our day, and 
what we still believe. That the joy of life is living, 
is to put out all one's powers as far as they will go; 
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that the measure of power is obstacles overcome; to 
ride boldly at what is in front of you, be it fence or 
enemy ; to pray, not for comfort, but for combat ; to keep 
the soldier's faith against the doubts of civil life, more 
besetting and harder to overcome than all the misgivings 
of the battle-field, and to remember that duty is not to 
be proved in the evil day, but then to be obeyed unques- 
tioning; to love glory more than the temptations of 
wallowing ease, but to know that one's final judge and 
only rival is oneself: with all our failures in act and 
thought, these things we learned from noble eneniies in 
Virginia or Georgia or on the Mississippi^ thirty years 
ago; these things we believe to be true. 

'■ ' Life is not lost,' said she, ' for .which is bought 
Endlesse renowm.' " 

We learned also, and we still believe, that love of country 
is not yet an idle name. 

" Deare countrey ! O how dearely deare 
Ought thy remembraunce, and perpetuall band 
Be to thy foster-child, that from thy hand 
Did commun breath and nouriture receave ! 
How brutish is it not to understand 
How much to her we owe, that all us gave ; 
That gave unto us aU, whatever good we have I " 

As for us, our days of combat are over. Our swords 
are nist. Our guns will thunder no more. The vultures 
that once wheeled over our heads are buried with their 
prey. Whatever of glory yet remains for us to win must 
be won in the council or the closet, never again in the 
field. I do not repine. We have shared the incommuni- 
cable experience of war ; we have felt, we still feel, the 
passion of life to its top. 
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Three years ago died the old colonel of my regiment, 
the Twentieth Massachusetts. He gave our regiment its 
soul. No man could falter who heard his "Forward, 
Twentieth I " I went to his funeral. From a side door 
of the church a body of little choir-boys came in like 
a flight of careless doves. At the same time the doors 
opened at the front, and up the main aisle advanced his 
coffin, followed by the few gray heads who stood for 
the men of the Twentieth, the rank and file whom he 
had loved, and whom he led for the last time. The 
church was empty. No one remembered the old man 
whom we were burying, no one save those next to him, 
and us. And I said to myself, The Twentieth has shrunk 
to a skeleton, a ghost, a memory, a forgotten name which 
we other old men alone keep in our hearts. And then I 
thought: It is right. It is as the colonel would have 
had it. This also is part of the soldier's faith: Having 
known great things, to be content with silence. Just 
then there fell into my hands a little song sung by a 
warlike people on the Danube, which seemed to me fit 
for a soldier's last word, another song of the sword, but 
a song of the sword in its scabbard, a song of oblivior 
and peace. 

A soldier has been buried on the battle-field. 

" And when the wind in the tree-tops roared. 
The soldier asked from the deep dark grave : 

' Did the banner flutter then ?' 
' Not so, my hero,' the wind replied, 
' The fight is done, but the banner won. 
Thy comrades of old have borne it hence, 

Have borne it in triumph hence.' 
Then the soldier spake from the deep dark grave : 
' I am content.' 



QQ THE SOLDIER'S FAITH. 

" Then he heareth the lovers laughing pass, 

And the soldier asks once more : 
' Are these not the voices of them that love, 

That love — and remember me?' 
' Not so, my hero,' the lovers say, 
' We are those that remember not ; 
For the spring has come and the earth has smiled. 

And the dead must be forgot.' 
Then the soldier spake from the deep dark grave : 
'I am content.' 



LEARNING AND SCIENCE. 

SPEECH AT A DINNER OF THE HAKVAKD LAW SCHOOL ASSO- 
CIATION IN HONOR OF PEOFESSOK C. C. LANGDELL, 
JUNE 25, 1895. 



Mr. President and Gentlemen op the Association : 

As most of those here have graduated from the Law 
School within the last twenty-five years, I know that I am 
in the presence of very learned men. For my own part, 
lately my thoughts have been turned to 

" old, unhappy, far-ofE things, 
And battles long ago ; " 

and when once the ghosts of the dead fifers of thirty years 
since begin to play in my head, the laws are silent. And 
yet as I look around me, I think to myself, like Correggio, 
" I too am, or at least have been, a pedagogue." And as 
such I will venture a reflection. 

Learning, my learned brethren, is a very good thing. I 
should be the last to undervalue it, having done my share 
of quotation from the Year Books. But it is liable to lead 
us astray. The law, so far as it depends on learning, is 
indeed, as it has been called, the government of the living 
by the dead. To a very considerable extent no do^Jst it is 
inevitable that the living should be so governed. The past 
gives us our vocabulary and fixes the limits of our imag- 



68 LEARNING AND SCIENCE, 

ination ; we cannot get away from it. There is, too, a 
peculiar logical pleasure in making manifest the continuity 
between what we are doing and what has been done be- 
fore. But the present has a right to govern itself so iiar 
as it can ; and it ought always to be remembered that 
historic continuity with the past is not a duty, it is only 
a necessity. 

I hope that the time is coming when this thought will 
bear fruit. An ideal system of law should draw its postu- 
lates and its legislative justification from science. As it is 
now, we rely upon tradition, or vague sentiment, or the 
fact that we never thought of any other way of doing 
things, as our only warrant for rules which we enforce 
with as much confidence as if they embodied revealed wis- 
dom. Who here can give reasons of any diflerent kind for 
believing that half the criminal law does not do more harm 
than good ? Our forms of contract, instead of being made 
once for all, like a yacht, on lines of least resistance, are 
accidental relics of early notions, concerning which the 
learned dispute. How much has reason had to do in 
deciding how far, if at all, it is expedient for the State 
to meddle with the domestic relations ? And so I might 
go on through the whole law. 

The Italians have begun to work upon the notion that 
the foundations of the law ought to be scientific, and, if 
our civilization does not collapse, 1 feel pretty sure that 
the regiment or division that follows us vdll carry that 
flag. Our own word seems the last always ; yet the 
change of emphasis from an argument in Plowden to one 
in the time of Lord EUenborough, or even from that to 
one in our own day, is as marked as the diflBrence between 
Cowley's poetry and Shelley's. Other changes as great 
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will happen. And so the eternal procession moves on, 
we in the front for the moment ; and, stretching away 
against the unattainable sky, the black spearheads of tlie 
army that has been passing in unbroken line already for 
near a thousand years. 



GEORGE OTIS SHATTUCK. 

ANSWER TO RESOLUTIONS OF THE BAR, 
BOSTON, MAY 29, 1897. 



Gentlemen op the Bar : — 

I OWE Mr. Shattuck more than I ever have owed 
any one else in the world, outside my immediate family. 
From the time when I was a student in his office uutil he 
died, he was my dear and intimate friend. He taught me 
unrepeatable lessons. He did me unnumbered kindnesses. 
To live while still young in daily contact with his sweep- 
ing, all-compelling force, his might of temperament, bis 
swiftness (rarely found with such might), his insight, tact, 
and subtlety, was to receive an imprint never to be effaced. 
My education would have been but a thin and poor thing 
had I missed that great experience. The things he did for 
me in other practical ways even gratitude cannot enu- 
merate or remember. It seemed to me that he could not 
find any one near him without interesting himself in his 
fortunes and his fate. 

You cannot expect, then, from me a critical analysis 
and estimate. I could not sit coldly down to measure 
and weigh his qualities, or "peep and botanize" upon 
his grave. He was my dear and honored friend. I can 
do little more than repeat that. 
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Some of his qualities, however, were manifest to any 
one who knew him well. He needed the excitement of 
advocacy or of some practical end to awaken his insight, 
but when it was awakened there was no depth of specu- 
lation or research which he was not ready and more than 
able to sound. His work may not always have had the 
neatness of smaller minds, but it brought out deeply 
hidden truths by some invisible radiance that searched 
things to their bones. 

He seemed to like to take great burdens upon himself, 
— not merely when there was a corresponding reward, but 
when his feelings were touched, as well. He was a model 
in his bearing with clients. How often have I seen men 
come to him borne down by troubles which they found 
too great to support, and depart with light step, having 
left their weight upon stronger shoulders. But while his 
calm manner made such things seem trifles, he took them 
a good deal on his nerves. I saw the ends of his fingers 
twitch as he quietly listened and advised. He never 
shunned anxiety, and anxiety is what kills. 

His swiftness and tact, which I have mentioned, made 
him great in cross-examination, the command of which the 
late Mr. Durant used to call the highest gift of a lawyer. 
A large part of the cross-examination which I hear, even 
from able men, seems to me to waste time and often to 
hurt their case. Mr. Shattuck, while he was in the habit 
of trying cases, rarely made a mistake. He saw the bear- 
ing of every answer on every part of the evidence. If by 
any chance he got an unexpected reply, he adjusted him- 
self to it in a flash, and met it by a new approach from 
some remote side. He could bring out the prejudices that 
unfitted a witness for just this case, and yet leave his 
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general value and his personal feelings untouched, with a 
delicacy, clearness, and force that left me simply astounded. 

At the time to which I refer, when I first knew him, 
and while he still tried many cases, he was a great man 
with the jury in every way. His addresses carried every- 
thing before them like a victorious cavalry charge, some- 
times, as it seemed to me, sweeping the judge along with 
the rest in the rout. Latterly his most successful appear- 
ances were in arguments of law. He had learned the all 
too rarely learned lesson of pointed brevity. In a few 
luminous words he went to the bottom of his question, 
and then took his seat. In short, I know of no form of 
forensic effort in which at some time in his career he had 
not reached as high a point as I personally ever have seen 
attained. 

He was no less eminent in his work out of court. 
He was one of the wisest and most far-seeing of advisers. 
I know of splendidly victorious men who have said that 
but for his help when the battle was turning against 
them they would have gone down in the fight. 

But that great vitality found only a partial outlet 
and expression in the law. He liked to ride and drive 
and sail and farm, and at times to talk. His fondness 
for farming was a noticeable feature. I think he had 
a sympathy with the great, quiet forces which he saw at 
work, and a sympathy with the animals of the farm. Also 
the visible return which the earth makes for labor pleased 
him. It made him realize that he was adding to the 
world's stores. 

I have had much delight in his companionship. 
Whether driving over the sandy roads of the Cape, or 
sailing in his yacht, or dining at his house, or at some 
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later and less regular entertainment in the garret in which 
I used to live, he had a kind of benevolent beaming in 
his face and heart which gave unction to enjoyment. 

People often speak of correcting the judgment of the 
-time by that of posterity. I think it is quite as true to 
say that we must correct the judgment of posterity by 
that of the time. A small man may be remembered for 
some little felicity which enabled him to write a successful 
lyric, or in some way to charm the senses or emotions of a 
world always readier with its rewards for pleasures than 
for great thoughts or deeds. But I know of no true 
measure of men except the total of human energy which 
they embody — counting everything, with due allowance 
for quality, from Nansen's power to digest blubber or to 
resist cold, up to his courage, or to Wordsworth's power 
to express the unutterable, or to Kant's speculative reach. 
The final test of this energy is battle in some form — 
actual war — the crush of Arctic ice — the fight for 
mastery in the market or the court. Many of those who 
are remembered have spared themselves this supreme trial, 
and have fostered a faculty at the expense of their total 
life. It is one thing to utter a happy phrase from a pro- 
tected cloister ; another to think under fire — to think for 
action upon which great interests depend. The most 
powerful men are apt to go into the m814e and fall or 
come out generals. The great problems are questions of 
here and now. Questions of here and now occupy ninety- 
nine thousandths of the ability of the world ; and when 
the now has passed and has given place to another now, 
the heads and hands that built the organic structure of 
society are forgotten from the speech of their fellows, and 
live only in the tissue of their work. 
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Such may be the fate of the man whom to-day we 
remember and honor. But remembered or forgotten, few 
indeed, I believe, of those whom I have seen have counted 
for as much in the hardest work of the day. I do not 
regret that it should be known by few. What is any 
remembrance of men to our high ambition ? Sooner or 
later the race of men will die ; but we demand an eternal 
record. We have it. What we have done is woven 
forever into the great vibrating web of the world. The 
eye that can read the import of its motion can decipher 
the story of all our deeds, of all our thoughts. To that 
eye I am content to leave the recognition and the memory 
of this great head and heart. 



WALBRIDGE ABNER FIELD, 

Chib]? Justice op the Supkeme Judicial Court op 
Massachusetts. 



ANSWER TO RESOLUTIONS OP THE BAR, 
BOSTON, NOVEMBER 25, 1899, 



Gentlemen of the Bar : — 

It is not easy to speak for the bench upon an event like 
that for which we meet. We judges are brought together 
so closely, I sat by the side of the late Chief Justice so 
long — it was nearly seventeen years — that separation 
has in it something too intimate for speech. Long associa- 
tion makes friendship, as it makes property and belief, a 
part of our being. When it is wrenched from us, roots 
are torn and broken that bleed like veins. Nevertheless 
we must not be silent when we are called to honor the 
memory of a remarkable man, although he was a brother. 
We must sink the private in the public loss. 

Chief Justice Field was remarkable and was remarked 
from a very early age. His extraordinary reputation in 
his college was a prophecy of his later career. It may hap- 
pen that a man is first scholar in his class, or whatever 
may be the modern equivalent of that now vanished dis- 
tinction, solely by memory, powers of acquisition, and a 
certain docility of mind that too readily submits to direc- 
tion and leadership. It may be, although I doubt it, that 
the chances are that some one in the field will outrun the 
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favorite in the long race. It sometimes occurs that young 
men discount their future and exhaust their life in what, 
after all, is only preparation and not an end. But the 
presence of one great faculty does not argue the absence of 
others. The chances are that a man who leads in college 
will be a leader in after life. The chances are that the 
powers which carry a man to the front upon the prepared 
track will be accompanied by what is needed to give him 
at least an honorable place in the great gallop across the 
world. The usual happened with Chief Justice Field. 
He was always an important man, at the bar as well as 
later on the bench. It is a pleasure to me to remember 
that the first case which I ever had of my own was tried 
in the Superior Court before Judge Lord, whom after- 
wards I succeeded on this bench, and was argued before 
this court on the other side by Mr. Field. It is a pleasure 
to remember kind words and pleasant relations at that 
time. But of course those recollections are more or less 
swamped in those of a long intercourse here. 

His mind was a very peculiar one. In the earlier days 
of my listening to him in consultation he seemed to me to 
think aloud, perhaps too much so, and to be unable to 
pass without mention the side suggestions which pressed 
in upon him in exuberant abundance. This very abun- 
dance made his work much harder to him. It was hard 
for him to neglect the possibilities of a side alley, however 
likely it might be to turn out a cul-de-sac. He wanted to 
know where it led before he passed it by. If we had 
eternity ahead this would be right and even necessary. 
But as life has but a short number of working hours, we 
have to choose at our peril ; we have to act on the pre- 
sumptions afforded by our present knowledge as to what 
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paths are most likely to lead to desired goals. If we in- 
vestigate Mohammedanism, or Spiritualism, or whether 
Bacon wrote Shakespeare, we have so much less time for 
philosophy, or church, or literature at large. So in decid- 
ing a question of law, one has to consider this element of 
time. One has to try to strike the jugular and let the rest 
go. I think that the Chief Justice did a vast deal of work 
which never appeared, in thus satisfying his conscience 
and in his unwillingness to risk leaving something out. 
You see the same characteristic in the statements of fact 
in his judgments. There is an elaborateness of detail 
about them which illustrates the tendency of his mind. If 
this exuberance was a fault, it was diminished as time 
went on. Without abating his care he gradually learned 
to omit. 

Outside the law his fertility of mind made him a most 
interesting and delightful companion. He talked little 
about people, and never maliciously, but in the field of 
general ideas he roamed with freedom. He was discur- 
sive, humorous, sceptical by temperament, yet having con- 
victions which gave steadiness to his thought. He had an 
extraordinary gift of repartee, and I used to delight in giv- 
ing him opportunities to exercise it at my expense, for his 
answers were sure to be amusing and they never stung. 
No man ever had less bitterness in his nature. No man ever 
had a sweeter temper. I do not know how much it may 
have cost him to attain it, but it really was enough to bring 
tears to one's eyes to see how imperturbable he was in his 
amiability, no matter what grounds he might have for just 
irritation, no matter how much he might be suffering from 
fatigue and pain. His alleviating humor and his wit 
shone not merely in the consultation room, but elsewhere. 
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I never have heard better after-dinner speeches than those 
which he would turn off with little or no preparation, 

I have said that, although of sceptical temperament, he 
had convictions. The fact led to a curious result in his 
way of regarding the authority of decided cases. I am 
not sure how he would have expressed it, or indeed 
whether the notion was articulate in his mind, but he 
seemed to me to conceive of the law as ideally, at least, 
embodying absolute right. If a case appeared to him to 
run against some general principle which he thought was 
or ought to be a part of the law, the fact that it was de- 
cided seemed to make but little impression on his mind. 
He did not hesitate to throw doubt upon it or to disregard 
it. I do not think that he would have been content to re- 
gard the law as an empirical product of history, the par- 
ticular forms of which are venerable mainly because they 
are — because in fact these and not something else which 
would seem to be as good or better if only the world were 
accustomed to it, are what our part of the world has come 
out on. Perhaps it was the same point of view that made 
him more ready than some judges to hold rather a tight 
rein upon the actual practices of the community. If a 
contract struck him as aiming at a gambling result, he 
would not enforce it, however much his refusal might en- 
counter the daily practice of a whole board of brokers. 
He had his views of policy, and he did not doubt that the 
law agreed with him. 

It was part of the same general habit of mind that he 
should be free to the point of innovation in applying con- 
venient analogies to new cases. He sometimes seemed to 
me to go not only beyond but against tradition in his wish 
to render more perfect justice. He was less interested in 
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the embryology of the law as an object of abstract specu- 
lation, or in the logical outcome of precedent, than he was 
in making sure that every interest should be represented 
before the court, and in extending useful remedies — a 
good fault, if it be a fault at all. He had an accomplished 
knowledge of the present state of the law, and a good deal 
of curious and useful information about our local history, 
for which I have envied him often. I doubt if ary lawyer 
whom I have known, except his honored predecessor, from 
whom we still learn upon another bench, was his equal in 
this regard. 

The personal characteristics which I have mentioned 
went no further than to mark a person. They were no 
more than what every strong man has and must have. 
They were governed by excellent sense, moderation, and 
insight. He sometimes was so possessed by an idea, or 
special aspect of a case, as to be for a time inaccessible to 
suggestion until the fire had burned itself out; but in a 
little while, in two or three days if not the same day, he 
fully grasped and did justice to the other view. As a rule 
he was very quick and took an idea in a flash. 

Men carry their signatures upon their persons, although 
they may not always be visible at the first glance. If you 
had looked casually at the Chief Justice you might not 
have seen more than a strong man like others. But to a 
more attentive watch there came out a high intellectual 
radiance that was all his own. I have caught myself over 
and over again staring with delight upon his profile as I 
sat beside him, and admiring the fine keenness of his 
thought-absorbed gaze. 

He had the heroic temper. This is the last, the great- 
est, thing that I can say. I used to notice, even in little 
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matters, that he always looked his own conduct in the face 
and did not equivocate, apologize, or disguise, I could 
not notice, because it was too hidden, but I know, that he 
did his work in the same great way. It is hard to realize 
or believe what sufferings he went through long before the 
end. But if he had walked the floor all night in poignant 
pain, when he appeared in the morning he gave no sign of 
it unless it may be by silence. He took his work hard, as 
I have intimated, but he never said so, and he went down 
fighting, like a brave man as he was. 

Gentlemen, for all of us this is a solemn moment. For 
me it is almost oppressively solemn. It would be serious 
enough were I only to remember the line of great, gifted, 
and good men whose place I have been called on to fill. 
But it is sadly, yes, awfully solemn, when I remember that 
with our beloved chief vanishes the last of those who were 
upon the bench when I took my seat, and so realize the 
swift, monotonous iteration of death. We sometimes 
wonder at the interest of mankind in platitudes. It is 
because truths realized are truths rediscovered, and each of 
us with advancing years realizes in his own experience 
what he always has admitted but never before has felt. 
The careless boy admits that life is short, but he feels that 
a term in college, a summer vacation, a day, is long. We 
gray-haired men hear in our ears the roar of the cataract 
and know that we are very near. The cry of personal an- 
guish is almost drowned by the resounding echo of univer- 
sal fate. It has become easier for us to imagine even the 
time when the cataract will be still, the race of men will be 
no more, and the great silence shall be supreme. What 
then may be the value of our judgments of significance 
and worth I know not. But I do firmly believe that if 
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those judgments are not, as they may be, themselves the 
flammantia moenia mundi, the bounds and governance of 
all being, it is only because they are swallowed up and 
dissolved in something unimaginable and greater out of 
which they emerged. Our last word about the unfath- 
omable universe must be in terms of thought. If we be- 
lieve that anything is, we must believe in that, because we 
can go no further. We may accept its canons even while 
we admit that we do not know that we know the truth of 
truth. Accepting them, we accept our destiny to work, to 
fight, to die for ideal aims. At the grave of a hero who 
has done these things we end not with sorrow at the inevi- 
table loss, but vdth the contagion of his courage ; and with 
a kind of desperate joy we go back to the fight. 



SPEECH 

AT A DINNER GIVEN TO CHIEF JUSTICE HOLMES 

BY THE BAR ASSOCIATION OF BOSTON 

ON MARCH 7, 1900. 



Gentlemen op the Suffolk Bak: — 

The kindness of this reception almost unmans me, and 
it shakes me the more when taken with a kind of serious- 
ness which the moment has for me. As with a drowning 
man, the past is telescoped into a minute, and the stages 
are all here at once in my mind. The day before yester- 
day I was at the law school, fresh from the army, arguing 
cases in a little club with Goulding and Beaman and Peter 
Olney, and laying the dust of pleading by certain sprink- 
lings which Huntington Jackson, another ex-soldier, and I 
managed to contrive together. A little later in the day, 
in Bob Morse's office, I saw a real writ, acquired a practi- 
cal conviction of the difference between assumpsit and 
trover, and marvelled open-mouthed at the swift certainty 
with which a master of his business turned it off. 

Yesterday I was at the law school again, in the chair 
instead of on the benches, when my dear partner, Shattuck, 
came out and told me that in one hour the Governor 
would submit my name to the council for a judgeship, if 
notified of my assent. It was a stroke of lightning which 
changed the whole course of my life. 
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And the day before yesterday, gentlemen, was thirty-five 
years, and yesterday was more than eighteen years, ago. I 
have gone on feeling young, but I have noticed that I met 
fewer of the old to whom to show my deference, and 
recently I was startled by being told that ours is an old 
bench. Well, I accept the fact, although I find it hard to 
realize, and I ask myself, what is there to show for this 
half lifetime that has passed? I look into my book in 
which I keep a docket of the decisions of the full court 
which fall to me to write, and find about a thousand 
cases. A thousand cases, many of them upon trifling or 
transitory matters, to represent nearly half a lifetime ! A 
thousand cases, when one would have liked to study to 
the bottom and to say his say on every question which 
the law ever has presented, and then to go on and invent 
new problems which should be the test of doctrine, and 
then to generalize it all and write it in continuous, logical, 
philosophic exposition, setting forth the whole corpus with 
its roots in history and its justifications of expedience real 
or supposed ! 

Alas, gentlemen, that is life. I often imagine Shake- 
speare or Napoleon summing himself up and thinking : 
"Yes, I have written five thousand lines of solid gold 
and a good deal of padding — I, who would have covered 
the milky way with words which outshone the stars ! " 
" Yes, I beat the Austrians in Italy and elsewhere : I made 
a few brilliant campaigns, and I ended in middle life in 
a cul-de-sac — I, who bad dreamed of a world monarchy 
and Asiatic power." We cannot live our dreams. We 
are lucky enough if we can give a sample of our best, and 
if in our hearts we can feel that it has been nobly done. 

Some changes come about in the process, changes not 
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necessarily so much in the nature as in the emphasis of our 
interest. I do not mean in our wish to make a living and 
to succeed — of course, we all want those things — but I 
mean in our ulterior intellectual or spiritual interest, in 
the ideal part, without which we are but snails or tigers. 

One begins with a search for a general point of view. 
After a time he finds one, and then for a while he is ab- 
sorbed in testing it, in trying to satisfy himself whether it 
is true. But after many experiments or investigations all 
have come out one way, and his theory is confirmed and 
settled in his mind, he knows in advance that the next 
case will be but another verification, and the stimulus of 
anxious curiosity is gone. He realizes that his branch of 
knowledge only presents more illustrations of the universal 
principle ; he sees it all as another case of the same old 
ennui, or the same sublime mystery, — for it does not 
matter what epithets you apply to the whole of things, 
they are merely judgments of yourself At this stage the 
pleasure is no less, perhaps, but it is the pure pleasure of 
doing the work, irrespective of further aims, and when 
you reach that stage you reach, as it seems to me, the 
triune formula of the joy, the duty, and the end of 
life. 

It was of this that Malebranche was thinking when he 
said that, if God held in one hand truth, and in the other 
the pursuit of truth, he would say : " Lord, the truth is for 
thee alone ; give me the pursuit." The joy of life is to 
put out one's power in some natural and useful or harmless 
way. There is no other. And the real misery is not to 
do this. The hell of the old world's literature is to be 
taxed beyond one's powers. Tliis country has expressed 
in story — I suppose because it has experienced it in life 
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— a deeper abyss, of intellectual asphyxia or vital ennui, 
when powers conscious of themselves are denied their 
chance. 

The rule of joy and the law of duty seem to me all 
one. I confess that altruistic and cynically selfish talk 
seem to rae about equally unreal. With all humility, I 
think " Whatsoever thy hand findeth to do, do it with thy 
might," infinitely more important than the vain attempt to 
love one's neighbor as one's self. If you want to hit a 
bird on the wing, you must have all your will in a focus, 
you must not be thinking about yourself, and, equally, 
you must not be thinking about your neighbor ; you must 
be living in your eye on that bird. Every achievement is 
a bird on the wing. 

The joy, the duty, and, I venture to add, the end of life. 
I speak only of this world, of course, and of the teachings 
of this world. I do not seek to trench upon the province 
of spiritual guides. But from the point of view of the 
world the end of life is life. Life is action, the use of 
one's powers. As to use them to their height is our joy 
and duty, so it is the one end that justifies itself. Until 
lately the best thing that I was able to think of in favor 
of civilization, apart from blind acceptance of the order of 
the universe, was that it made possible the artist, the poet, 
the philosopher, and the man of science. But I think that 
is not the greatest thing. Now I believe that the great- 
est thing is a matter that comes directly home to us all. 
When it is said that we are too much occupied with the 
means of living to live, I answer that the chief worth of 
civilization is just that it makes the means of living more 
complex ; that it calls for great and combined intellectual 
efforts, instead of simple, uncoordinated ones, in order that 
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the crowd may be fed and clothed aud housed and moved 
from place to place. Because more complex and intense 
intellectual efforts mean a fuller and richer life. They 
mean more life. Life is an end in itself, and the only 
question as to whether it is worth living is whether you 
have enough of it. 

I will add but a word. We all are very near despair. 
The sheathing that floats us over its waves is compounded 
of hope, faith in the unexplainable worth and sure issue of 
effort, and the deep, sub-conscious content which comes 
from the exercise of our powers. In the words of a 
touching negro song, — 

Sometimes I 's up, sometimes I 's down, 
Sometimes I 's almost to the groun' ; 

but these thoughts have carried me, as I hope they will 
carry the young men who hear me, through long years of 
doubt, self-distrust, and solitude. They do now, for, 
although it might seem that the day of trial was over, 
in fact it is renewed each day. The kindness which you 
have shown me makes me bold in happy moments to 
believe that the long and passionate struggle has not been 
quite in vain. 



